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Motor Carrier Regulation * 


By Jack Garrett Scort, Chief Attorney 


Bureau of Motor Carriers, 
Interstate Commerce Commission 


At the time Chairman Eastman anticipated being able to be present 
himself, he selected the subject of ‘‘Motor Carrier Regulation’’, which 
is quite a broad one. I am quite sure that I do not know nearly as 
much about it as he does, yet I probably know more about that subject 
than any other, and so I shall adopt it and do the best I can with it. 
To cover such a field fully would take more time than it would be 
reasonable or even courteous for me to consume, and hence I shall 
confine myself to certain broad aspects of it. 

It would be difficult to obtain an adequate understanding of the 
problems and complexities of motor carrier regulation in the absence of 
some idea of the situation which gave rise to Federal regulation, and 
an understanding of the aims, purposes, and methods which are in- 
herent in that legislation. For the benefit of those of you, if there are 
any, who are not familiar with these conditions, it may be well, as a 
preliminary matter, to touch upon them. 

From quite small and inconspicuous beginnings, about twenty 
years ago, motor transportation in a short time reached a point where 
it handled a substantial part of the nation’s commerce, in the carriage of 
both property and passengers. As to property, this was particularly 
true in respect of merchandise freight for short distances, which the 
railroads soon claimed was the cream of the traffic but which thereto- 
fore they had asserted was unprofitable for them to handle. Ultimately 
motor carriage tried longer hauls and shipments of lower value, until it 
became a real competitor of existing transportation facilities. The 
competitive situation existed not only between motor carriers on the one 
hand, and rail and water carriers on the other, but also between motor 
carriers themselves, both of the same and of different classes. This 
competition soon became intense and bitter and led inevitably to rate 
cuts by all forms of transportation, and from there to most of the 
other evils which follow a bitter and intense price competition. The 
ease with which one might enter the motor carrier field, with little or 
no restrictive regulation, and the need of but a nominal initial invest- 
ment, multiplied the number of operators and thus increased the 
intensity of the competition. The net result over a period of years, mag- 
nified by the first few years of the depression, was wide-spread dis- 
organization of the motor carrier industry, financial irresponsibility, 
inadequately trained personnel, pathetic labor conditions, cut throat 
competition, and actual economic chaos. The motor carrier industry, 
because of physical operating facts, offered the country many new 


* Address before the Public Utility Law Section, American Bar Association 
Meeting, Philadelphia, Pennsylvania, September 10, 1940. 
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transportation advantages from the standpoint of speed, completeness 
of service and flexibility. Yet it was about to expire in a welter of 
bankruptcies and disintegrations. Many business men in many lines of 
endeavor had changed materially their method of doing business in 
reliance upon motor transportation. Its effect was felt noticeably in 
many ways upon methods of production and distribution. It was too 
late, therefore, to abandon the motor carrier industry to destruction 
without disastrous effects upon many others. And yet, if permitted 
to continue as it was, without remedial measures, it not only might en- 
compass its own ruin and that of those who had relied upon it, but also 
substantial injury to existing transportation facilities. 

The movement for Federal regulation of motor carriage began 
many years before 1935. Some thirty-seven bills providing for some 
form or another of regulation were introduced in the Congress between 
1925 and 1934, all of them failing of enactment. Rail carriers favored 
such legislation upon the quite logical ground that if they, the rails, 
were to be regulated, their competitors should also be regulated, al- 
though I have often thought that the rails are not entirely free from 
criticism for failing for so long to take advantage themselves of this 
new instrumentality, and competing as motor carriers, instead of pre- 
ferring to encourage legislative throttling of competition and neglecting 
to improve their own facilities, equipment and service. The States in 
large part had attempted regulation, but after the decisions in Buck v. 
Kuykendall! and Bush and Sons v. Malloy,” they found that their efforts 
were necessarily ineffective to a large degree both because of their own 
impotency to regulate interstate carriage and the absence of Federal 
regulation of that carriage. A respectable part of the shipping public 
favored regulation, as they foresaw the advantage of a known and pre- 
dictable transportation cost, equality of treatment between them and 
their own competitors, and some stability in rates and in the financial 
responsibility of carriers with whom they dealt. 

These, then, are the important factors which led to enactment of 
the Motor Carrier Act, 1935. All those who spoke for Federal regula- 
tion, of the classes mentioned and others, together with the sound 
reasons they gave for their support, established beyond much doubt that 
the public interest required that the Federal Government enter the field 
and assume the responsibility of making some order out of existing dis- 
organization. The purposes of the Act and the degree of the public 
interest therein are well summarized in the declaration of policy of the 
Motor Carrier Act, 1935, with which you are all doubtless familiar. 

The methods by which these aims and purposes were sought to be 
accomplished were by the use of several different types of regulatory 
controls. One of the most important of these consisted of a device, 
adopted from State motor carrier legislation and its predecessors, where- 
by no person could enter the interstate or foreign motor carriage field 
without establishing that his proposed service was required by the public 


1267 U. S. 307. 
2267 U. S. 317. 
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convenience and necessity or was consistent with the public interest. 
There were two exceptions to this general rule, one being a provision that 
any carrier engaged in good faith operation on a designated date and 
continuously since, was entitled to operating authority without comply- 
ing with the standards contained in the general rule. The other exception 
was applicable to common carriers who operated solely within one State 
under a certificate of public convenience and necessity issued by proper- 
ly constituted State authority. The first of these exceptions is commonly 
known as the ‘‘grandfather’’ clause, and the latter the intrastate common 
carrier exception. 

Approximately 85,000 motor carriers filed applications for operat- 
ing authority under the ‘‘grandfather’’ clause. These applications 
presented almost every conceivable type of motor carrier operation and 
myriad questions both of law and fact which could hardly have been 
anticipated under the simple language of the ‘‘grandfather’’ provision. 
For example, was failure to comply with State requirements sufficient 
to nullify the ‘‘good faith’’ of an interstate operation? It was decided 
by the Supreme Court, in a case between a ‘‘grandfather’’ applicant 
and the State, that operation in defiance of State laws deprived the 
carrier of the benefit of the exception.* It is noteworthy that the Inter- 
state Commerce Commission had not yet passed upon the ‘‘grandfather”’ 
application of the carrier at the time of the Supreme Court decision. 

Was a cessation of operations by reason of bankruptcy within or 
without the carrier’s control in such a way as to deprive him of ‘‘grand- 
father’ rights? The Commission decided that bankruptcy, both volun- 
tary, and involuntary, because of its underlying causes, was within the 
carrier’s control and hence the cessation resulting therefrom forfeited 
“erandfather’’ rights.* 

Was an operation, originally irregular in character but changed 
after the ‘‘grandfather’’ date to a regular route operation, such a con- 
tinuous one as to entitle the carrier to ‘‘grandfather’’ rights? The 
Commission said ‘‘No’’,® and the Supreme Court upheld the determina- 
tion. 

Was a carloading or forwarding company which, although assuming 
common carrier obligations to the shipping public, used the facilities of 
independently existing motor carriers, entitled to operating rights as 
acommon carrier by motor vehicle? Again the Commission said ‘‘No’” 
and the Supreme Court approved.® 

Was a motor carrier performing collection and delivery service 
for a railroad in a terminal district entitled to ‘‘grandfather’’ rights? 
The Commission held such service to be part and parcel of the rail 
service and hence not subject to regulation under Part II of the Inter- 


3 McDonald v. Thompson, et al, 305 U. S. 263. 
*Gregg Cartage & Storage Co., Common Carrier Application, 21 M. C. C. 17. 
5Dan E. Maher, Common Carrier ——— 3 M. C. C. 479. 
6 Maher v. United States, 307 U. S. 148. 
7 Acme Fast Freight, Inc., Common Carrier Application, 8 M. C. C. 211. 
8 Acme Fast Freight, Inc. v. United States, et al, 60 Sup. Ct. 810. 
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state Commerce Act.® It was held otherwise. however, as to a collection 
and delivery carrier performing such service for a line-haul motor 
earrier.?° 

Is any given motor carrier a common or contract carrier, and what 
are the fundamental distinctions between common and contract carriage 
under the definitions? Many cases have touched upon this question 
under varying circumstances, a quite recent one determining that the 
service performed by a contract carrier must be a specialized, individual 
service of a type not readily performable by a common carrier." 

To whom should ‘‘grandfather’’ rights be awarded as between a 
dominant carrier who solicits the busines and assumes the obligations of 
a common carrier to the shipper, and the owner-driver of the motor 
vehicle which actually transports the goods? The Commission has 
partially answered the question in several cases, one of them stating 
in detail the existing relationship between the parties which, under the 
facts of that case, entitled the dominant carrier to the operating rights.” 

To whom should operating rights be granted as between a lessor 
and a lessee of the operation under a lease in existence on and after the 
‘‘grandfather’’ date? The Commission in a recent case decided that the 
lessee should receive the rights, upon condition that they revert to the 
lessor upon termination of the lease.’* 

Under what circumstances is a carrier, whose physical operations 
are confined wholly within the boundaries of one State, engaged in 
interstate commerce so as to entitle him to ‘‘grandfather’’ rights, and 
to subject him to regulation under the Federal Act? Several interesting 
and important Commission cases bear upon this question, all of which 
follow the rule often announced by the Supreme Court that the essential 
character of the commerce is to be determined from all the surrounding 
facts and circumstances and that a continuing intent that the goods shall 
move from a point in one State to a point in another is the most im- 
portant one of those facts.1* 

Instances of the type of questions which arose for consideration 
under the operating authority provisions of the Act could be multiplied 
indefinitely, but what I have said, I think, will be illustrative of their 
diversity and complexity. 

A second type of control, closely allied to that of operating author- 
ity, is one which requires Commission approval of consolidations, merg- 
ers, purchases, leases, or contracts for the operation of motor carrier 
lines, in transactions in which a total of more than twenty motor vehicles 
is involved. Whereas the operating authority provisions seem to have 





® Scott Bros., Inc., Collection and Delivery Service, 4 M. C. C. 551. : 
on 10 Dick’s Transfer & Truck Terminal, Contract Carrier Application, 20 M. C. C. 

11 Merrill M. Pregler Extension, 18 M. C. C. 257. 

12 Dixie-Ohio Express Co., Common Carrier Application, 17 M. C. C. 735. 

18 |nter-Carolinas Motor Bus Co., Common Carrier Application, 21 M. C. C. 633. 

14 William E. Rush, Common Carrier Application, 17 M. C. C. 661. Abram Je- 
rome Novik, Common Carrier Application, 12 M. C. C. 213. DeMerchant Contract 
Carrier Application, 21 M. C. C. 585. 
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been aimed at the elimination of excessive and uneconomic competition, 
the unification provisions appear to have been intended to prevent the 
dangers and evils of monopoly. A different standard is set up in the 
statute for acquisitions by carriers other than motor carriers from that 
applicable where only motor carriers are involved. In the former, the 
requirement is a finding that the transaction will promote the public 
interest by enabling the acquiring carrier to use motor service to public 
advantage in its operation and not unduly to restrain competition. In 
the latter, a finding only of consistency with the public interest is re- 
uired. 

. Here, again, many interesting questions have arisen. One of them 
is as to the type of limitations and conditions which may and should 
be placed upon the acquisition of motor carriers by rail lines. In the 
Barker case,!5 it was held that the rail carrier should be restricted to 
such operations under the acquired motor carrier rights as were supple- 
mentary and auxiliary to its rail operations, and that it must divest 
itself of those parts of the motor carrier operation which were so 
situated as not to permit such supplementary and auxiliary service. 
In a later case, the condition was expanded to require prior or sub- 
sequent rail service on all traffic handled by the acquired motor carrier.” 

In determining whether a given transaction is subject to Commission 
approval by reason of the number of vehicles involved, the question of 
what vehicles or combinations thereof should be counted long gave rise 
to doubt and controversy. The Commission recently settled this ques- 
tion by an order, made under authority granted by an amendment to 
the Act, which ruled that the combination of a tractor and trailer should 
count as one vehicle, and that each surplus tractor or trailer should count 
as a separate vehicle.!" 

Can anything less than an entire operating right be transferred, 
and, if so, in what manner may such right be split? An interesting case 
on this subject recently held that although a motor carrier could dis- 
pose of less than all of his operation, he could not sell a portion of his 
route, including service to intermediate points, and still retain a through 
route over the same highway restricted against intermediate service.’ 
Because of the multitude of possible methods by which operations might 
be divided, numerous cases have arisen and been decided on the points 
which need not be discussed here in detail. The policy followed by the 
Commission seems generally to be to permit a vertical division and not 
a longitudinal one, and that duplicate service over highways is more 
nearly the criterion than duplicate service between the same points. 

Although far from covering the subject, what I have said perhaps 
will serve to show the type and character of the questions which have 
confronted the Commission under the unification provisions of the Act. 





15 Pennsylvania Truck Lines—Control—Barker Motor Freight, Inc., 1 M. C. C. 
101; 5 M.C.C.9;5 M.C.C. 49. 
m 16 Kansas City Southern Trans. Co., Common Carrier Application, 10 M. C. C. 


- 


a Order of Interstate Commerce Commission dated — 6, 1940. 
18H. P. Welch—Purchase—Scannell, 25 M. C. C. , 
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The third type of control and that which is probably the one of 
greatest ultimate importance to transportation evolution, is that over 
motor carrier rates. The machinery is quite similar to that provided in 
Part I of the Interstate Commerce Act in respect of rail rates, by which 
carriers initiate their own rates in the first instance, with power granted 
to the Commission to set them aside and prescribe rates for the future if 
the originally established rates shall have been found to be unjust or 
unreasonable or unjustly discriminatory or unduly preferential or pre- 
judicial. Implementation is provided by the power to suspend tariffs 
intended to establish new or changed rates and authority over divisions 
of rates between connecting carriers. Authority is given to the Com. 
mission to require the establishment of joint rates and through routes 
for passenger transportation but not for that of property. The authority 
to prescribe future rates of common carriers applies to both maximum 
and minimum rates or either, whereas in the case of contract carriers 
the power is limited to the establishment of minima. Similarly, the 
power to suspend contract carrier rates is limited to those which pro- 
pose reductions thereof. 

At an early day it was found that so much confusion and difference 
of opinion existed among motor carriers as to what constituted satis- 
factory or compensatory rates in their respective territories, that blanket 
orders prescribing minimum rates for common carriers in specific areas 
were necessary. Consequently, the Commission instituted several ez 
parte proceedings and thereafter issued orders which now cover a large 
part of the country.4® Experience under them has shown a continuing 
need for amendments and supplements to the original/orders, and that to 
a substantial degree they were possibly unfair and ineffective without 
the establishment of minima for contract-carriers. An important pro- 
ceeding is now under way involving eOntract carrier rates in central 
territory.2° The most I can say about the present rate situation of 
motor carriers is that it appears to me to be in a state of exploration 
and development and that the ultimate determination of the proper 
basis of motor carrier rates, and their relationship to those of other 
carriers are matters of evolution to, be seen more clearly in the future. 
“The main difficulty, of course, is that rail rates have grown up upon 
conceptions of valuation of carrier \properties, adequate return upon 
investment, what the traffic will bear, and perhaps others. The motor 
earrier has brought an innovation, in that his rates, although originally 
related somewhat to rail rates, have/come to bear a comparatively close 
relation to cost of operation. This has arisen not only because of the 
keenness of his competition, but by the fact that many shippers could 
if they chose transport their own merchandise in their own equipment. 


19 Ex Parte No. MC-14, Motor Carrier Rates In Middle Atlantic States, 4 M. 
C. C. 68, et seq. Ex Parte No. MC-21, Motor Carrier Rates in Central Territory, 
8 M. C. C. 233, et seq. Ex Parte No. MC-22, Motor Carrier Rates in New England, 
8 M. C. C. 287, et seq. Ex Parte No. MC-20, Motor Carrier Rates in Middle Atlantic 
States, decided September 4, 1940. 
ia ry Ex Parte No. MC-27, Central Territory Contract Carrier Rates, not yet de- 
cided. 
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Whether cost of operation will become the ultimate basis for motor rates 
or not, I do not know. I do know, however, that if that is to be the basis, 
there will be some difficulty in finding out what the cost of motor 
vehicle operation is. That is another tough question for the future. 
About the only feature of this subject which is clear in my mind is that 
motor rates constitute one of the most important questions arising out of 
modern transportation, and that upon its solution will depend in large 
measure the welfare and future serviceability of the various parts of our 
national transportation system. 

The balance of the regulatory provisions of the Act are either 
supplementary to those heretofore mentioned, devised to enable the 
Commission to apply and enforce them, or pertain to matters of public 
protection and safety. The section which vests in the Commission the 
right of approval of securities issues of motor carriers has not yet ap- 
peared to be one of great present importance, because of the fact that 
a preponderant majority of motor carriers are small entities who are 
specifically exempted from the securities provisions. 

The accounting provisions are of real significance, yet the problems 
which have arisen under them do not seem to be noteworthy here. 

The insurance section of the Act gives the Commission the duty 
and authority to prescribe requirements for public liability and property 
damage insurance to be maintained by all motor carriers subject to 
the Act and cargo insurance to be provided by common carriers. The 
main problem in this respect was that of providing insurance limits 
which were in consonance at the same time with adequate public pro- 
tection, the small size and depleted financial condition of a majority of 
the carriers, and the varying requirements of the several States. The 
chief present problem in respect of insurance is one of enforcement, a 
matter which we are now attempting to handle in a wholesale and, I hope 
effective manner. 

About the same comments are applicable to safety regulations. The 
wide differences in State requirements presented a real problem, but it 
is interesting to note that since the establishment of the safety rules 
by the Commission, most of the States of the Union have adopted them, 
in whole or in part, as applicable to intrastate carriers, and that the very 
desirable goal of uniformity in this field is more nearly at hand than at 
any time in the past. The great public importance of effective safety 
measures is manifest, as is also the difficulty and, at the same time, the 
extreme desirability of effective enforcement. 

In the matter of the establishment of hours of service of employees 
of motor carriers, several interesting questions have arisen. The lan- 
guage of the statute applies to ‘‘employees’’ without specifying any 
particular class or classes of employees. After quite thorough considera- 
tion, the Commission decided that the context of the Act required an 
interpretation which would limit applicability of hours of service regula- 
tions to those employees whose functions affected safety.22 Consequent- 
ly, it prescribed hours of service for drivers only, leaving the question 


21Ex Parte No. MC-28, 13 M. C. C. 481. 
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open as to what other classes of employees, if any, came within the 
safety category. Motor carrier organizations challenged the decision, 
claiming that the Interstate Commerce Commission, rather than the 
Wage and Hour Division of the Department of Labor, had jurisdiction 
over all employees of motor carriers, but the Commission interpretation 
was upheld by the Supreme Court in a recent decision.?* Since that 
time, another proceeding has been instituted before the Commission for 
the purpose of determining what classes of employees other than drivers 
fall within the Commission’s power to regulate, and an early decision 
therein is expected. In a further proceeding there were prescribed 
safety and hours of service regulations applicable to the interstate and 
foreign motor carrier operations of private carriers,?* which constitute 
the only Commission jurisdiction over such carriers. By reason of 
the undoubtedly large but still unknown number of such carriers who 
will be subject to these regulations, it is apparent that a tremendous 
enforcement task is presented. 

The provisions of the Motor Carrier Act, 1935, constitute a very 
broad and comprehensive plan of regulation which goes beyond that 
heretofore attempted either by the States concerning motor carriers, or 
by the Federal Government concerning rail carriers. Whether or not 
it is properly designed to fit the needs of existing conditions adequately, 
or to accomplish the purposes intended, I think it is too early to say. It 
is my opinion that it will take years to find complete answers to these 
questions. Although about five years have now elapsed since the effec- 
tive date of the Act, and although there has been some criticism of the 
lack of more expedition in administration, I am sure that real and 
substantial progress has been made, and that all has been accomplished 
that could possibly have been expected in view of the complexity of the 
task and the limited facilities which have been available to handle it. 
I am convinced that the general scheme of regulation is a sound one, 
that in time it will bring a high measure of stability and responsibility 
to the motor carrier industry and fair and non-discriminatory treat- 
ment to the public; that it will be one of the deciding factors in ef- 
fectuating proper coordination between the various types of transporta- 
tion, finding the proper, legitimate, and most efficient sphere for each; 
that it will result in a successful and effective cooperative effort be- 
tween the Federal and State Governments; and that it will ultimately 
prove to be one of the most important steps ever taken by Congress 
toward the development of a strong, sound transportation system in 
this nation, which is properly adapted to the needs of its commerce, and 
of the national defense. 


22 United States v. American Trucking Associations, Inc., 84 L. ed. 954. 
23 Ex Parte No. MC-3, decided May 1, 1940, effective October 1, 1940. 
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Legal Aspects of Federal Regulation of The Sizes 
and Weight of Motor Vehicles * 


I. InTRopuUcTION 


Provision in section 225 of the Motor Carrier Act, 1935, (now 
section 226 of the Interstate Commerce Act), for an investigation of the 
need for Federal regulation of the sizes and weight of motor vehicles 
and combinations of motor vehicles clearly indicated that Congress did 
not consider the time opportune for a decision on this important phase 
of Federal motor transport and road legislation.1 Postponement of a 
decision was necessitated not only by a realization of the complexity of 
the subject and of the lack of exploration of some of its aspects, but 
also by a desire to profit by the experience to be gained under the 
regulatory activities for which the act provided.” 

Other reports in this proceeding undertake to analyze a number 
of phases of the problem. Report No. 1 reveals the variations which 
exist in the limitations presently prescribed by the States, traces the 
evolution of State legislation on this subject, and indicates, at least in 
part, the diverse purposes this legislation, taken as a whole, has been 
and is intended to serve. 

Report No. 2 provides material helpful to an understanding of the 
range, in a given State and between States, in the degree of improve- 
ment and in the other physical characteristics of the road facilities now 
provided, in the total volume of traffic that uses each major subdivision 
of this road system, and, so far as available data have permitted, in the 


* This is the fifth in a series of preliminary reports issued in Ex Parte MC-15, 
Regulation of the Sizes and Weight of Motor Vebicles. \t was prepared by mem- 
bers of the staff of the Bureau of Motor Carriers and was released by the Com- 
mission for the information of the parties. It is not to be construed as an official 
expression of the views of the Commission. 

1See also, in this connection, statement by Joseph B. Eastman at p. 92 of 
hearings before Senate Committee on Interstate Commerce, on S. 1629 (the bill 
which became the Motor Carrier Act, 1935). The matter of sizes and weight had 
been considered in connection with a number of earlier proposals for Federal reg- 
ulation of motor carriers, but in only one instance (the Couzens bill, S$. 2793, 72d 
Cong., Ist Sess.) was there specific provision for the exercise of Federal jurisdiction. 
See Maurer et al., vs. Hamilton, Jr., et al., 309 U. S. 598, ftn. 14, citing P. G. Kauper, 
“Federal Regulation of Motor Carriers, II,” Michigan Law Review, vol. 33, Dec. 
1934, pp. 240-243. 

2Doubts which at one time existed as to whether the Interstate Commerce 
Commission has been invested with jurisdiction over sizes and weights of motor 
vehicles, so far as safety of operation is concerned, have now been resolved by the 
decision of the Supreme Court in the so-called car-over-cab case, Maurer, et al., v. 
Hamilton, et al., 309 U. S. 598, decided April 22, 1940. It is now settled that Con- 
gress did not enter the field of such regulation by enacting the Motor Carrier Act, 
1935. The effect of section 225 thereof is to exclude this subject from the grant 
of regulatory power to the Commission. See amended order in this proceeding, 
dated August 28, 1940. Earlier cases leading to the same conclusion are: Barnwell 
Bros. v. South Carolina State Hwy. Dept. (Dist. Ct. S. C. 1937) 17 F. Supp. 803, 
303 U. S. 177; L. & L. Freight Lines, Inc., v. Railroad Comm. of Florida (Dist. Ct. 
yng Supp. 13; Werner Transp. Co. v. Hughes (Dist. Ct. N. D. Ill. 1937) 19 
*. Supp. 4 
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use of each subdivision by commercial vehicles, as a group and according 
to their size and weight characteristics and to whether their use is 
‘‘local’’ or ‘‘long haul’’, intrastate or interstate, and private or for-hire. 
Some indication has been given of the greater or more direct Federal 
interest in a limited mileage of relatively highly improved roads and of 
the generally larger size and greater weight of the interstate vehicles 
which use this mileage than of the vehicles which use the entire network 
of roads.® 

Report No. 3 considers the relative bearing on safety of vehicles 
of different dimensions and weights, and report No. 4 analyzes, to the 
extent that has been possible, the interrelations between size and weight 
(or the distribution of weight), on the one hand, and the load-bearing 
or stress-resistant powers of road and bridge facilities. 

Another study, in preparation, will explore and bring into focus 
the important economic aspects of the sizes and weight problem. 

All of the matericl presented in these other reports necessarily has 
a bearing on the question of need for Federal regulation of sizes and 
weight. The question of need is not, however, pertinent to the present 
report. Nevertheless, the power of Congress to legislate in this field 
must be viewed in the light of various of the facts and conditions set out 
in the companion reports. 

Inasmuch as the Commission has been called upon to report on the 
need for Federal legislation on the subject of sizes and weight of motor 
vehicles, it might be inferred that the question of the power of Congress 


to act falls outside the scope of the present investigation. However, the 
fact that there is a divergence of views as to whether there are con- 
stitutional limitations upon the powers of the Federal Government in 
this field makes a brief survey of this subject appropriate. 


II. Purposes or Existine State SizE AND WEIGHT 
LIMITATIONS AND POSSIBLE PURPOSES 
OF FEDERAL LEGISLATION. 


A succinct statement of the purposes which limitations of motor 
vehicle sizes and weight serve or may serve will lay a basis for the 
entire ensuing discussion. 

The review of present and earlier State limitations presented in 
report No. 1 and of existing road facilities in report No. 2 indicates that 
one or more of the following objectives underlie the statutes of each 
State: 

(1) Protection of existing highways and bridges from destructive 
loads or loads considered to be destructive, and also protection of bridges 
from injury by vehicles of excessive dimensions. 

(2) Conservation of the resources of a State by providing roads 
and bridges of standards consistent with the needs of a State and with its 
economic ability to bear the attendant costs. It is to be noted, however, 
that road facilities built to one conception of need or ability to pay 


3 For brevity, “roads” is used in a broad enough sense to include city streets. 
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carry down into a period in which different and higher standards are 
observed in providing new facilities. 

(3) Promotion of safety and the abatement of nuisances in road 
use. 

(4) The advancement of a State’s interest through control of com- 
petition between different forms of transportation, through liberal or 
restrictive limitations on the inflow and outflow of commodities, and in 
other ways.* 

Aside from certain major roadbuilding activities of over a century 
ago, the earlier and subsequent provision of military roads, and the 
building of roads in National parks and monuments and other Federal 
domain or reservations, the Federal Government has been merely a 
participant in State roadbuilding. Its significant activities of this kind 
date from the passage of the first Federal aid legislation in 1916. Fur- 
ther road expenditures, not based on the established ‘‘aid’’ principle, 
have been made during the depression to relieve unemployment and for 
other purposes.® 

Federal legislation on sizes and weight might be based upon either or 
both the commerce clause or the post roads clause in See. 8, Art. I of the 
Constitution. The powers of Congress to legislate for the common 
defense and the general welfare seem not to be available as the bases for 
legislation upon the sizes and weight of vehicles, for these powers are 
granted only in connection with the power to tax and spend. (See 
U.S. v. Butler, 297 U. S. 1; Helvering v. Davis, 301 U. S. 619; Steward 
Machine Co. v. Davis, 301 U. S. 548). They could be and were, there- 
fore, invoked as bases of Federal aid legislation,® but would seem to 
be excluded from any field of legislation, such as regulation, which is 
unconnected with the exercise of fiscal powers of the Government. 

The objectives of Federal regulation would therefore lie in the 
protection and promotion of interstate commerce, including the creation 
of conditions conducive to safety in the operation of motor vehicles in 
such commerce and in related uses of highway facilities. The nature of 
the regulation could also be affected by consideration of the postal 
function and the defense needs of the country. 


4]t is appropriate, in connection with one or more of the four objectives listed, 
to note that effective, direct control of sizes and weights is secured in some States 
by the methods and rates employed in the taxation of motor vehicles. A given 
level of taxation tends to lead to the use of vehicles of a design and size that mini- 
mize the effects of taxation. The result may be larger or special types of equipment. 
Matters of this kind, however pertinent to the basic question before Congress, lie 
beyond the scope of the present investigation. It also may be observed that the four 
purposes listed above necessarily overlap to some extent. 

_ 5See report No. 2, pp. 4-7, and Federal Coordinator of Transportation, Public 
Aids to Transportation, vol. 1V, pp. 7-10, 155-157. 

6 The report of the Joint Committee on Federal Aid in the Construction of Post 
Roads, entitled Federal Aid to Good Roads, (House Doc. No. 1510, 63d Cong., 3d 
Sess. (1915)), summed up its brief discussion of the constitutionality of Federal aid 
by saying: “Federal aid to good roads will accomplish several of the objects indi- 
cated by the framers of the Constitution—establish post roads, regulate commerce, 
Provide for the common defense, and promote the general welfare. Above all, 
it will promote the general welfare.” (p. 14). 
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This brief statement of objectives serves to suggest wherein the 
national interest is predominant and wherein overlapping or conflict 
of national and local interests exists or may exist. 


III. Stare InTeERest IN HigHway FAcImLitIEs AND 
PossIBLE IMPINGEMENT AND CONSEQUENCES 
OF FEDERAL REGULATION OF SIZES 
AND WEIGHTs. 


The basic fact of State interest, both pecuniary and otherwise, in 
all highways and streets and appurtenant facilities, aside from those in 
the public domain and such private facilities as toll and railroad bridges 
used by motor vehicles, is unquestioned. The interest of the States in 
the conservation of their highways is recognized in Maurer v. Hamilton, 
(1940), 309 U. S. 590. The State’s interest, however, is seldom that 
of complete ownership. Ordinarily it is merely the ownership of an 
easement, leaving in the abutting owner or in the donor a possibility of 
reverter in case of the State’s abandonment of the highway use. More- 
over, in many instances the States themselves have permitted or created 
other interests in the highways, such as rights of way for telephone and 
telegraph poles or conduits. Such subordinate interests are quite com- 
mon in city streets and include the franchises of many public utilities 
which are of great value to their holders. 

In the light of the preceding discussion and of existing limitations 
of sizes and weight prescribed by the States (report No. 1) and of dif- 
ferences in the physical characteristics of existing facilities (reports 
Nos. 2 and 4), it may be said that a Federal enactment might lead (1) to 
the destruction of certain of the facilities or to higher maintenance 
costs than are now being incurred or to construction or reconstruction 
costs greater than those otherwise contemplated by a State; or, on the 
other hand, to the removal of vehicles believed to be responsible for 
such added costs; (2) to the promotion of, or detraction from, the 
safety of road use, whether by commercial vehicles, passenger cars, 
pedestrians or others; (3) to the striking down of efforts of the States 
to advance a defined State interest, whether such interest be the protec- 
tion of one form of transportation from the competition of another, 
the encouragement or discouragement of movements of commodities into 
or out of a State, or something else; and (4) to detriment to the private 
parties who have an interest in the highways as indicated above. 

On the other hand, a Federal enactment (1) would require Federal 
policing of the use of facilities? and it might (2) place a responsibility 
on the Federal Government to finance the construction and repair of 
facilities. 





7 Unless the statute were drawn in such a way as to leave certain powers in the 
States, as discussed presently. 
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The extent of these impingements and consequences would depend, 
obviously, on the kind of Federal legislation that might be enacted. The 
‘‘Jevel’’ of the limitations would be basic, as would the form the limita- 
tions took (whether a single national standard for weight and for each 
dimension, standards that differ from one region to another, or minimum 
standards—a ‘‘platform’’). Likewise, an effort to cover all roads and 
bridges over which interstate vehicles are operated would cause much 
greater impingements than would result if only those roads and bridges 
in which there is established to be a large Federal interest were to be 
covered. 


IV. Views as TO CONSTITUTIONAL RESTRICTIONS UPON FEDERAL 
REGULATION OF Motor VEHICLE SizEs AND WEIGHTS. 


Three views exist on this question. The first is that there are no 
constitutional restrictions peculiar to such legislation. The authorities 
supporting this view are collected later in this report. 

The second view found expression in the report of a special com- 
mittee appointed in 1933 by the Section of Public Utility Law of the 
American Bar Association. This committee was asked to consider the 
question of the extent to which the States and the Federal Government, 
respectively, may regulate contract carriers on the highways and water- 
ways. It presented its report at the annual meeting of that year and the 
report was adopted. After careful consideration of the subject in the 
light of the numerous authorities cited, the committee reached the fol- 
lowing conclusion relative to sizes and weight: 


.... (1) that an act of Congress fixing the physical limitations on 
trucks serves little purpose as a regulation of motor carriers, but operates, 
and evidently is designed to operate, upon the roads themselves, since they are 
the so-called instrumentalities which are involved; and if valid it means that the 
states must construct and maintain roads sufficiently strong to accommodate 
vehicles of the maximum weight prescribed, or else submit to the destruction of 
the weaker roads and bridges by the use of trucks to accommodate which the 
existing highways have not been constructed; and (2) that being an attempt to 
regulate a state’s roads, even if it were designed to regulate the act of interstate 
commerce, it would be beyond the constitutional power of Congress. 


The argument may be summarized as follows: The fixing of physi- 
eal requirements for trucks would relate primarily to the roads and 
impose a restriction on the State governments in the enactment of 
measures for the preservation of the roads. This would be in effect 
regulating the States, not the motor carriers, which is not a regulation 
of interstate commerce and hence not within the commerce clause. 

_ A third view was advanced in the course of a thorough-going analy- 
sis of the question of Federal powers in the regulation of motor vehicles 
in a series of articles on motor transport regulation by Paul G. Kauper.® 
After stating that highways are State instrumentalities built to advance 
a State’s social and economic policies and, as such, subject to the 





8 This series appeared in the Michigan Law Review; the article particularly re- 
ferred to here is found in Vol. 33, December, 1934. 
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protection thrown around them for the preservation of State sovereignty, 
Kauper said: 


. ... According to a doctrine implicit in the very nature of the federal 
Constitution the national government cannot nullify a function carried on 
legitimately by a state within the sphere of its reserved powers, by interfering 
with or placing a burden upon the State instrumentality in which this function 
finds expression ... . (244) 


He adds, as a second consideration, the fact that State highways 
are State property and, as in the case of privately owned property, 
enjoy protection under the Fifth Amendment. However, in relying on 
the due process clause, a State is substantially in the position of any 
private owner of property and therefore subject to a reasonable exercise 
of Federal powers. The power of Congress to regulate interstate 
commerce is therefore not excluded. (244-245). 

Kauper then concluded (248-249) : 


We commence, then with the proposition that state highways are not with- 
drawn as such from the operation of the commerce clause. However, state 
ownership is doubtless a fact to be considered in determining how far the federal 
government may go in regulating the use made of the highways by interstate 
motor carriers. The state instrumentality doctrine operates as a limitation on 
federal power by preventing Congress from asserting its power so as to inter- 
fere unreasonably with the state’s policy and purpose in maintaining its state 
highway system. Likewise, the due process clause operates as a limitation and 
prevents Congress from so regulating the use made of highways by interstate 
motor carriers as to impair unreasonably the state’s property interests in the 
road-beds it has built and maintains. Since the state instrumentality doctrine 
and the due process clause both serve to enjoin reasonableness upon the fed- 
eral government in its regulation of the highway operations of interstate motor 
carriers, the situation may be summed up by saying that the fact of state own- 
ership of highways requires that federal regulation be reasonable in the light 
of the state’s proprietary interests in its highways and the social and economic 
purposes they were meant to serve. 


V. CoNSTITUTIONAL Powers As BASIS OF 
APPROACH TO QUESTION 


In the light of the foregoing discussion, it is evident that there are 
numerous alternatives as to the type and extent of the Federal legislation 
that might be proposed. There are, as has been shown, three possible 
alternatives as to the extent of the power of Congress to legislate on the 
subject ; viz., (1) that the power is unlimited by any condition peculiar 
to the subject matter; (2) that the power is limited to reasonable 
legislative acts by the theory that the roads are State instrumentalities 
and also by the due process clause on the theory that the State has the 
same rights to its property in the roads as a private owner would have; 
and (3) that Congress has no power at all to legislate on the subject, 
since such legislation in effect would lead to regulation of the States 
rather than of transportation or carriers. If the last alternative is true, 
discussion is pointless, since any legislation whatever would be uncon- 
stitutional and it could make no possible difference what form it took. 
Since the second alternative proposes a limitation which is hard to 
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distinguish from the limitations that apply generally to all legislative 
powers, it will be assumed for this discussion that there is no constitu- 
tional limitation or restriction peculiarly applicable to legislation on 
this subject. This assumption is merely for the sake of simplification. 
The differences, if any, between the first and second views would have 
significance only in the working out of the details of any legislation 
that might be proposed. 

As stated above, the constitutional powers which individually or 
together could afford the basis for the enactment of legislation regu- 
lating the sizes and weights of vehicles are the commerce clause and the 
post roads clause. The immediate question is which of these powers 
could be more conveniently invoked as the basis for the legislation in 
question. 

It is difficult to envision any incident to the regulation of sizes 
and weights which would be more appropriately based upon the post 
road clause than upon the commerce clause. On the contrary, operations 
in connection with the transportation of the mail are so few in compari- 
son to the entire transportation in the channels of trade and the bearing 
of the sizes and weight question is so remote that to premise regulation 
on the post road clause would be obviously inappropriate. 

_ The possibility of invoking power under this clause should not be 
ignored, however. As a practical matter, the roads over which mail 


is transported exceed in number and extent those over which transporta- 
tion in interstate commerce in any appreciable amount is conducted. 

If the power to act is invoked by virtue of the commerce clause, 
that power is plenary and adequate. It embraces all forms of and all 
activities directly affecting interstate commerce. 


‘ Article One, Section Eight, Clause 3, Constitution of the United 
tates. 


McCulloch v. Maryland (1819), 4 Wheat. 316, 4 L. Ed. 579. 
Gibbons v. Ogden (1824), 9 Wheat, 1, 6 L. Ed. 23. 
Welton v. Missouri (1875), 91 U. S. 275, 23 L. Ed. 347. 
Champion v. Ames (1903), 188 U. 8S. 321, 47 L. Ed. 452. 
Wilson v. United States (1914), 232 U. S. 563, 58 L. Ed. 728. 
United States v. Hill (1919), 248 U. S. 420, 63 L. Ed. 337. 
Kentucky Whip & Collar Co. v. Ill. Cent. Ry. Co. (1937). 

299 U. S. 334, 81 L. Ed. 270. 


: This Federal power to regulate may be divided into two fields. The 

first field, the subjects of which have been held to require a general 
system of uniformity of regulation, lies exclusively within the Federal 
powers and the States can make no regulation therein whether or not 
Congress has acted. As to this field the silence of Congress means a 
Congressional intent that there be no regulation. 
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Welton v. Missouri (1875), 91 U. S. 275, 23 L. Ed. 347, supra. 
Mobile County v. Kimball (1881), 102 U. S. 691, 26 L. Ed. 238. 
Gloucester Ferry Co. v. Pennsylvania (1885), 114 U. S. 196, 
29 L. Ed. 158. 
Bowman v. Chi. & Northwestern R. Co. (1888), 125 U. S. 465, 
31 L. Ed. 700. 
Minnesota Rate Cases (1912), 230 U. S. 352, 57 L. Ed. 1511. 


In the second field, the subjects of which admit of diversity of 
treatment according to the requirements of local conditions, the States 
may act within their respective jurisdictions to the extent that Congress 
has not seen fit to act. Regulation of sizes and weight of vehicles used 
in interstate commerce is, if anywhere, within this second field. 


Northern Pacific Railway Co. v. Washington (1912), 
222 U. S. 370, 56 L. Ed. 237. 

Minnesota Rate Cases (1912), 230 U. 8. 352, 57 L. Ed. 1511. 

Barnwell Bros. v. South Carolina Hwy. Dept. 
(District Ct. S. C. 1937), 17 F. Supp. 803, reversed 
in 303 U. 8. 177 on other grounds. 

Werner Transp. Co. v. Hughes (Dist. Ct. N. Dis. 
Ill. 1937), 19 F. Supp. 425. 

L. & L. Freight Lines, Inc. v. Railroad Comm. 
(Dist. Ct. Fla. 1936), 17 F. Supp. 18. 

Maurer et al. v. Hamilton et al., 309 U. 8. 598, 
decided April 22, 1940. 


























It therefore appears that the powers of Congress under the com- 
merce clause are adequate for all legislation on sizes and weights of a 
general nature and it is the conclusion of this report (though, of course, 
not necessarily that of the Interstate Commerce Commission) that if 
there is a need for Federal regulation of the sizes and weights of motor 
vehicles and combinations of motor vehicles, such regulation can be 


reasonably based upon the powers vested in Congress by the commerce 
clause. 



























VI. Discussion or Various LeGaL QUESTIONS. 








(a) DELEGATION oF POWER 


When Congress does see fit to act in either field mentioned above, 
it can, under proper standards, delegate to an administrative body its 
power to regulate. This does not mean that Congress can delegate its 
power to legislate. 


Buttfield v. Stranahan (1904), 192 U. S. 470, 
48 L. Ed. 525. 
Union Bridge Co. v. U. 8. (1907), 204 U. 8. 364, 
51 L. Ed. 523. 
St. Louis Iron Mtn. & Southern Ry. v. Taylor 
(1908), 210 U. S. 281, 52 L. Ed. 1061. 
U. 8. v. Grimaud (1911), 220 U. S. 506, 55 L. Ed. 563. 
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Int. Comm. Comm. v. Goodrich Transit Co. (1912) 
224 U. S. 194, 56 L. Ed. 729. 

Kansas City Southern Ry. v. United States (1913), 
231 U. S. 423, 58 L. Ed. 296. 

U. 8. v. Shreveport Grain & Elevator Co. (1932), 
287 U. S. 77, 77 L. Ed. 174. 

Federal Radio Comm. v. Nelson Bros. (1933), 
289 U. S. 266, 77 L. Ed. 1166. 

Schechter Corp. v. U. 8. (1935), 295 U. S. 495, 
79 L. Ed. 1570. 


(b) PRESERVATION oF StaTE PoLicE POWERS 
IN EMERGENCIES 


The enactment of Federal legislation on the subject of sizes and 
weights will impose an obligation to police the transportation and 
facilities subject to such regulation. A question of great practical im- 
portance arises in this connection because, on the one hand, of the legal 
consequences of the supersession of all police powers of the States by 
reason of the entry of the Federal Government into the field, and, 
on the other hand, of the imperative need for the exercise by the States 
of police powers, particularly in emergencies. An illustration of this 
situation arises where a bridge, ordinarily safe for the passage of 
traffic in vehicles not exceeding prescribed sizes and weight becomes 
weakened by flood or other sudden calamity. Ordinarily the State author- 
ities protect the lives and property of their citizens and preserve the 
structure from damage by prohibiting the use of the structure to 
vehicles of more than certain weights. Theoretically, the enactment of 
legislation prescribing sizes and weights for vehicles engaged in inter- 
state commerce would deprive the State of this necessary power. The 
question therefore presents itself whether it is possible for legislation to 
be so drawn as to permit local authorities to exercise such jurisdiction. 

It is, of course, elementary that Congress may not lawfully delegate 
to a State a power which the Constitution vests in the national govern- 
ment alone. The power sought to be exercised in the legislation under 
consideration, however, is a power that may lawfully be exercised by the 
a until the Federal government expressly and specifically enters 

e field. 

The subject of providing for the relaxation of rigid provisions of 
law in emergencies is discussed in Ashland Transportation Co. v. State 
Taz Commission, 247 Ky. 144, and an illuminating annotation upon 
this case appears in 87 A. L. R. 534. The authorities seem to justify 
the conclusion that after making legislative provision for the general 
subject of sizes and weights of vehicles and delegating to a regulatory 
tribunal power to fill in the details of such legislation, it would be 
within the power of Congress to empower such body to accept the 
finding of State authorities as to the existence of an emergency and 
to modify the rules or suspend their operation during the period of 
such emergency. Such a power was held in Sproles v. Binford, 286 U. 8. 
374, 397, to be fact-finding and administrative, not legislative. 
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When power to make rules or take specifie action has been 
delegated to an administrative agency the supersession of the States’ 
power does not take place until such agency affirmatively exercises 
the delegated power, Fichholz v. P. 8S. C. of Mo., 306 U. S. 268; Welch 
v. New Hampshire, 306 U. S. 79, and in the absence of Federal rule, 
the State can exercise its function in the premises. It therefore 
follows that upon the suspension of the Federal rules the State could 
take such action for the protection of the lives and property of its 
citizens as it now can. (See Kelly v. Washington, 302 U. S. 1.) 

If it is desired to leave to the States the power to cope with 
emergencies of the kind indicated, the way seems clear to do so by 
appropriate provision in the delegation of the rule making power. 


(c) Unirormity Versus Diversity IN REGULATION 


A variety of climatic and geographic conditions ean be found in 
this country. If flexibility should be required because of the particular 
type of legislation or rules on this subject which would appeal to 
Congress, there is no difficulty in the application of the principle that 
the rules may vary with the varying conditions and, if reasonable, 
may take into account and provide for all possible conditions. Congress 
would have the power, however, to establish merely a ‘‘floor’’ or a 
‘‘eeiling’’ or both and leave to State regulation, or to no regulation, 
a large part of the field which could lawfully be occupied. 

Take, for example, a condition which is now attracting much 
public attention,—the prescription by States of maxima of sizes and 
weights of vehicles which some carriers regard as so low as to impose 
an unreasonable burden upon the flow of interstate commerce by motor 
vehicle into, out of or through such States. Suppose that Congress, 
or an administrative agency under delegated power, should prescribe 
a given weight of load and length of vehicle or combination as permiss- 
ible for all motor vehicles used in interstate or foreign commerce and 
should make no other provision whatever on the subject. The question 
would be presented whether such permissible limits would operate as 
a restriction upon the State’s police power over operations over its 
own highways so as to preclude the State from granting permission 
for the use of its highways by vehicles of greater weight and length or 
of prohibiting such use to vehicles smaller and lighter than the pre- 
scribed limit. 

Such precedents as there are on this question turn on the inter- 
pretation of the intent of Congress to occupy or not to occupy the entire 
field. The leading case is Erie R. R. v. New York, (1913), 233 U. S. 
671. The Federal law set a maximum of 9 hours a day for certain 
work in interstate commerce; the State law set a maximum of 8 hours 
for the same work. Evidently an eight-hour day would satisfy the 
requirements of both laws and there was no conflict in the sense that 
obedience to the State law would entail violation of the Federal law. 
Yet the Supreme Court held that Congress had fully invaded the field 
and the State law must give way in its entirety. The case, however, 
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proceeded upon the assumption that if Congress intentionally invaded 
the field of regulation of the hours of service, its regulation was para- 
mount and exclusive. The ultimate point decided was merely that 
the intent of Congress to occupy the entire field was manifest. 

What has been said is relevant to a possible intent of Congress to 
nullify or restrict State action on the subject. Congress might, how- 
ever, adopt a policy of leaving to the States certain details of 
regulation on the subject, respecting features peculiarly of local interest, 
while at the same time setting up the machinery for Federal control of 
features which would be of importance to the national system of trans- 
portation. Such a departure from uniformity would seem entirely 
feasible in a well drafted law. The precedents established in cases 
dealing with such regulation of interstate commerce as gives recognition 
to State statutes respecting the importation of intoxicating liquors, 
(In Re Rohrer, 140 U. 8S. 545; Clark Distilling Co. v. Am. Exp. Co., et al., 
242 U. S. 311), and of convict-made goods, (Whitfield v. Ohio, 297 U. 
§. 431; Kentucky Whip & Collar Co. v. I. C. R.R., 299 U. S. 334), show 
clearly that it is within the power of Congress either to delegate to 
the States the filling in of details in legislation respecting regulation 
of interstate commerce or so to frame its own legislation as to leave the 
States free to legislate in part of the field. 


(d) Leeau Errect or Stare OWNERSHIP OF 
Roaps ON FEDERAL REGULATION 


The interest of the States in the conservation of their highways 
is recognized in Maurer v. Hamilton, (1940), 84 L. Ed. 671. 

The argument has been advanced that, because the States own and 
maintain their roads, the imposition of size and weight maxima larger 
than those found advisable by the States would result in a taking of 
property without just compensation in violation of the Fifth Amend- 
ment. 

No ease has been found wherein a State has attempted to invoke 
the provisions of the Fifth Amendment for damage alleged to have 
been caused by acts or regulations emanating from the Federal govern- 
ment. No reason is apparent, however, why this should not be possible. 
_ The case of United States v. Louisiana, (1887) 123 U. S. 32, 
illustrates the right of a State to sue in a proper case as though it 
were a private party. 

But, conceding that a taking of a State’s roads without compen- 
sation would be actionable, there must be a ‘‘taking’’ and not merely 
“incidental damage.’’ So in applying the Constitutional provision 
ay —_ must be observed, Bedford v. United States, (1904), 192 

The distinction is thus described by the Supreme Court in United 
States v. Lynch (1903), 188 U. S. 445, 472: 
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“There have been many cases in which a distinction has been drawn between 
the taking of property for public uses and a consequential injury to such prop- 
erty, by reason of some public work. In the one class the law implies a con- 
tract, a promise to pay for the property taken, which if the taking was by the 
general government, will uphold an action in the Court of Claims; while in the 
other class there is simply a tortious act doing injury, over which the Court of 
Claims has no jurisdiction.” 


From a review of the Supreme Court decisions on the subject, 
the impression is gained that there is not a ‘‘taking’’ of property 
within the meaning of the Fifth Amendment (aside from the direct 
exercise of eminent domain where the payment of compensation is not 
questioned) unless there is a complete destruction, restriction, or in- 
terruption of the common and necessary use and enjoyment of the 
property of a person for a public purpose. Illustrative of this principle 
are a number of cases involving floods to lands as a result of dams 
constructed by the Government. (See Pumpelly v. Green Bay Com- 
pany, (1867); United States v. Cress, (1917), 243 U. S. 316; and 
Sanguinetti v. United States (1924) 264 U. S. 146, 149.) 

On the other hand, the cases hold that where the injury is indirect 
and consequential, no implied obligation on the part of the Government 
ean arise. In the Legal Tender Cases (1870) 12 Wall. 457, the Supreme 
Court stated on page 551: 


“* * * the arguments pressed upon us that the legal tender acts were pro- 


hibited by the spirit of the fifth amendment, which forbids taking private prop- 
erty for public use without just compensation or due process of law. That pro- 
vision has always been understood as referring only to a direct appropriation, 
and not to consequential injuries resulting from the exercise of lawful power. 
It has never been supposed to have a bearing upon, or to inhibit laws that 
indirectly work harm and loss to individuals.” 


See also John Horstmann Company v. United States (1921), 257 
U. S. 138, and Gibson v. United States (1897), 166 U. S. 269. 

The following cases involving particular regulations of the Federal 
government also support the principle stated above: Pine Hill Coal 
Co. v. United States (1922), 259 U. S. 191, 66 L. Ed. 894; Morrisdale 
Coal Co. v. United States (1922) 259 U. S. 188, 66 L. Ed. 892; Union 
Bridge Co. v. U. 8. (1907), 204 U. S. 364, 51 L. Ed. 523; and Transporta- 
tion Company v. Chicago (1878), 99 U. S. 635. 

In C. B. & Q. R. R. Co. v. Chicago (1896) 166 U. S. 226, 252, it 
was held that uncompensated obedience to a regulation enacted for 
public safety under the police power of the State was not taking 
property without due compensation. See also Monongahela Bridge v. 
= “4 (1910) 216 U. S. 177: Chicago Bd. of Trade v. Olsen (1923) 262 

_-~ - 

It logically follows from the cases cited that, without a specific 
legislative enactment therefor, no obligation on the part of the Federal 
Government would arise where the damage is merely an incidental con- 
sequence of the lawful and proper exercise of a governmental power. 
In the event Congress delegates to an administrative agency the power 
to issue regulations governing the size and weight of motor vehicles in 
interstate commerce it seems logical to assume that any damage to the 
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State highways resulting from obedience to the Federal regulation 
would be considered in the nature of incidental or consequential 
damages and not a taking within the purview of the Fifth Amendment. 


(e) Errect or FEpERAL REGULATION ON THE POWERS 
OF MUNICIPALITIES 


It is well settled that the powers of municipal corporations are 
controlled by statute and that they have only such power as is given 
to them by the laws (or constitution) of the State, County Court of 
Ralls County v. U. S. Ex Rel. Douglas (1882) 26 L. Ed. 1220, 105 U. 
§. 733; Southern Iowa Electric Company v. City of Charleston (1921) 
‘65 L. Ed. 765, 255 U. S. 539, 41 Sup. Ct. Rep. 400; Norfolk & W. R. Co. 
v. Simms (1903) 48 L. Ed. 1254, 191 U. S. 441, 24 Sup. Ct. Rep. 151. 

Congress may by express legislation, as it did in the case of liquor 
and convict-made goods, allow the particular matter moving in inter- 
state commerce to become subject to the laws of the States through 
which it passes. Kentucky Whip & Collar Co. v. Illinois & Central R. 
Co. (1936) 81 L. Ed. 270, 299 U. S. 334, 57 S. Ct. 277, supra; Premier 
Pabst Sales Co. v. McNutt, 17 F. Supp. 708, ete. 

Such affirmative legislation is not always necessary. In certain 
instances where Congress does not occupy the entire field, local regula- 


tions under the police power that do not conflict with that portion of 
the field which Congress has occupied are not forbidden. See Kelly v. 
Washington, (1937), 302 U. S. 1, 82 L. Ed. 3, supra, wherein the court 
said, page 10: 


Under our constitutional system, there necessarily remains to the States, 
until Congress acts, a wide range for the permissible exercise of power appro- 
priate to their territorial jurisdiction although interstate commerce may be af- 
fected. Minnesota Rate Cases (Simpson v. Shepard) 230 U. S. 352, 402, 57 L. 
Ed. 1511, 1542, 33 S. Ct. 729, 48 L. R. A. (N. S.) 1151 Ann. Cas. 1916A, 18. 
States are thus enabled to deal with local exigencies and to exert in the absence 
of conflict with federal legislation an essential protective power. And when Con- 
gress does exercise its paramount authority it is obvious that Congress may de- 
termine how far its regulation shall go. There is no constitutional rule which 
compels Congress to occupy the whole field. Congress may circumscribe its 
regulation and occupy only a limited field. When it does so, state regulation 
outside that limited field and otherwise admissible is not forbidden or dis- 
placed. The principle is thoroughly established that the exercise by the State 
of its police power which would be valid if not superseded by Federal action, 
is superseded only where the repugnance or conflict is so “direct and positive” 
that the two acts cannot “be reconciled or consistently stand together.” 


See also South Carolina State Highway Department v. Barnwell 
Bros. (1938) 303 U. S. 177, 82 L. Ed. 734; and Simpson v. Shephard 
(Minnesota rate case) (1913) 230 U. S. 352, 57 L. Ed. 1511. 

_ An ordinance of the City of Richmond delegated to certain com- 
mittees the power of supervision in the construction of telegraph poles 
through the city in the interests of safety, ete. Appellant contended 
that the ordinance was unconstitutional and in violation of Article 1, 
Section 8, Clause 3 of the Constitution. Western Union Telegraph Co. 
v. Richmond (1912) 224 U. S. 160, 166, 56 L. Ed. 711, said: 
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The act of Congress gives to telegraph companies that accept its provis- 
ions the right to construct, maintain, and operate lines over the post roads of 
the United States, such as the streets of Richmond concerned are admitted to 
be. Rev. Stat. § 3964, act of March 1, 1884, chap. 9, 23 Stat. at L. E. U.S. 
Comp. Stat. 1901, p. 2707. * * * 


The appellant says that it has the right to occupy the streets of Richmond 
under the act of Congress, and therefore, although subject to reasonable reg- 
ulation, it cannot be subjected to a discretion guided by no rules. * * * 


We are of opinion that the ordinance is not unreasonable as a grant of 
arbitrary power. Regulations very like these were upheld, so far as they pre- 
sented Federal questions, against a company assumed to have a right to use 
the streets, in Missouri ex rel. Laclede Gaslight Co. v. Murphy, 170 U. S. 78, 99, 
42 L. Ed. 955, 964, 18 Sup. Ct. Rep. 505. See also Wilson v. Eureka City, 173 
U. S. 32, 43 L. Ed. 603, 19 Sup. Ct. Rep. 317. 


The Brig ‘‘ James Gray’’, William Cushing et al v. ‘‘John Frazier’ 


et al (1858) 62 U. S. 184, 16 L. Ed. 106, stated : 


Local authorities have a right to prescribe at what wharf a vessel may 
light, and how long she shall remain there; where she may unload and take on 
particular cargoes; where she may anchor in the harbor, and for what time, 
what description of light she shall display at night to warn passing vessels 
of her position, and that she is at anchor and not under sail, and there is noth- 
ing in the regulation referred to in the Port of Charleston which is in conflict 
with any law of Congress regulating commerce, or with the general admiralty 
jurisdiction conferred on the courts of the United States. 


See also Bradley v. Public Utilities Commission of Ohio (1933) 


289 U. 8. 92, 77 L. Ed. 1053, and Pennsylvania Gas Company v. Public 
Service Commission, (1920) 64 L. Ed. 435, 252 U. S. 23, Le. 29, 31. 


The Supreme Court also has recognized that matters of local 


interest, although having an incidental effect in interstate commerce, 
are best left to the jurisdiction of the States and municipalities. In 
Southern R. Co. v. King, (1910) 217 U. S. 869, 54 L. Ed. 871, it was 
said : 


* * * rights of the states to pass laws not having the effect to regulate or 
directly interfere with the operations of interstate commerce, passed in the ex- 
ercise of the police power of the state, in the interest of the public health and 
safety, have been maintained by the decisions of this court. * * * * * * In Erb 
v. Morasch, 177 U. S. 584, 44 L. Ed. 897, 20 Sup. Ct. Rep. 819, it was held that 
a municipal ordinance of Kansas City, Kansas, although applicable to interstate 
trains which restricted the speed of all trains within the city limits to 6 miles an 
hour, was a valid exertion of the police power of the state. In the case of 
— Kentucky, 141 U. S. 47, 35 L. Ed. 649, 11 Sup. Ct. Rep. 851, this 
court sald: 


“It is also within the undoubted province of the state legislature to make 
regulations with regard to the speed of railroad trains in the neighborhood of 
cities and towns; with regard to the precautions to be taken in the approach 
of such trains to bridges, tunnels, deep cuts, and sharp curves, and, generally 
with regard to all operations in which the lives and health of people may be 
endangered, even though such regulations affect, to some extent, the operations of 
interstate commerce. Such regulations are eminently local in their character, 
and, in the absence of congressional regulations over the same subject, are free 
from all constitutional objections, and unquestionably valid.” 
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The state courts also have recognized that the passage of the Motor 
Carrier Act has not curtailed the reasonable exercise of their police 
power in matters of local concern. See Commonwealth v. Kennedy (Pa. 
Sup. —1937) (195 A 771). 

See also Staley et al v. Vaughn, (Colo. Sup.—1930) 17 Pac. (2d) 
299; People’s Rapid Transit Company v. Atlantic City (N. J. Sup.— 
1929) 144 A 631; and Eastern Ohio Transportation Corp. v. Village 
of Bridgeport (Ohio App.—1932) 185 N. E. 891. 

In barring interstate traffic from the use of certain highways 
or streets, others must be substituted therefor to permit such trans- 
portation, Phillips et al v. Moulton (D. C. R. 1—1931) 54 F. (2d) 119, 
page 122. An ordinance excluding all commercial vehicles, regardless of 
weight, size or speed from the highway within corporate limits of a 
city, passed in order to decrease accidents, re-routing these vehicles 
outside such limits, was held not to be an interference with interstate 
commerce, Garneau v. Eggers (N. J. Sup.—1934) 174 F. 251. 

A Texas statute allowing interstate carriers to haul 14,000 pounds 
on certain highways, but limiting the maximum load to 7,000 pounds 
within city limits was held to be constitutional, Morrison v. State (1937) 
109 S. W. (2d) 205. 

It is concluded that if Federal regulations governing sizes and 
weight of vehicles engaged in interstate commerce do not expressly 
deal with the subject matter of the routing of such vehicles through 
municipalities, the police power of such municipalities will remain 
uncurtailed in this respect. The regulations could also be specifically 
so limited. 


(f) Errect or FepEeRAL AID ON THE POWER OF CONGRESS TO 
REGULATE SizBs AND WEIGHTS 


An important question is whether the extension of aid to the States 
in the construction of roads has any bearing upon the legal question 
of the powers of Congress in respect of regulation of the sizes and weights 
of vehicles operating over such roads. We may lay aside the question 
purely of policy, as to whether the Federal Government would be more 
inclined to enter the field of regulation as to roads the construction 
of which it has aided. The legal questions presented are (1) whether 
the acceptance of aid from the Government can be construed as a con- 
tract by the State to refrain from interfering with the use of the 
highway in respect of the national purposes for which the aid was 
extended; and (2) whether the extension of pecuniary aid by the 
Government creates a sort of equitable proprietary interest in the 
Federal Government applicable to such roads which gives the Govern- 
ment greater powers than it would have in respect of roads to which 
it has not extended aid. 

There are no decisions dealing directly with these points. As 
respects the contract theory it would seem to be unnecessary to invoke 
it, if the power of Congress under the commerce clause is as broad as 
the decisions previously cited indicate. 
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This view is supported by the reasoning of Kauper as follows 
(page 257 of the article quoted, supra) : 


What then is the proper construction of the federal aid legislation in this 
respect? Has Congress a greater power to determine what use shall be made 
of these highways than it has in the case of highways constructed out of state 
funds exclusively? It seems reasonable to conclude that when the states agreed 
to the terms of the federal aid legislation and entered upon this undertak- 
ing to build good roads in cooperation with the federal government, it was 
contemplated both by the states and the federal government that these roads 
should serve the same economic and social purposes that all of the other high- 
ways of the country are intended to serve; that the general public’s enjoyment of 
these highway facilities should be paramount over the special privilege of motor 
carriers for hire to operate over these highways; and that trucks and buses 
making destructive use of the roadbeds should be prohibited from operating 
over them. In short, the federal aid legislation does not alter in any measure 
whatsoever the situation with respect to federal power to promulgate highway 
use regulations, and accordingly, although the federal government may grant 
permits to interstate motor carriers authorizing them to use all state highways, 
this power is subject to the limitation that it shall not be used in such a way 
as to interfere in an unreasonable manner with the state’s property interests 
in such highways, and with the social and economic purposes the highways are 
meant to serve. 


As stated in Welton v. Missouri, (1875), 91 U. S. 275, ‘‘the power 
to regulate interstate commerce embraces all the instruments by which 
such commerce may be conducted.’’ In its decision in Buck v. 
Kuykendall (1925) 69 L. Ed. 623, 267 U. S. 307, supra, the Supreme 
Court held that the State could not require a certificate of public con- 
venience and necessity from a carrier operating in interstate commerce 
over a Federal-aided highway, that being a matter for regulation by 
Congress. In Bush v. Maloy, decided the same day, 267 U. S. 317, the 
highways in question were not constructed with Federal aid, and the 
Supreme Court held it made no difference in the application of the 
rule declared in the Buck v. Kuykendall case. The court stated at 
pages 324 and 325: 


This case presents two features which were not present in Buck v. Kuyken- 
dall, ante, p. 307, decided this day. The first is that the highways here in ques- 
tion were not constructed or improved with federal aid. This difference does 
does not prevent the application of the rule declared in the Buck case. The 
federal-aid legislation is of significance, not because of the aid given by the 
United States for the construction of particular highways, but because those 
acts make clear the purpose of Congress that state highways shall be open to 
interstate commerce. * * * The state action in the Buck Case was held to be 
unconstitutional, not because the statute prescribed an arbitrary test for the 
granting of permits, or because the Director of Public Works had exercised the 
power conferred arbitrarily or unreasonably, but because the statute as con- 
strued and applied invaded a field reserved by the Commerce Clause for fed- 
eral regulation. 


This ruling has not been disturbed by later cases. 

It was held in Babcock v. U. S., 6 Fed. (2nd) 120; 9 Fed. (2nd) 
905, that the United States has sufficient interest in a Federal aid 
highway to enable it to seek an injunction to prevent the digging of 
a ditch across such a highway. 
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(g) DistincTIoNs BETWEEN REGULATIONS AS TO SIzE 
AND REGULATIONS AS TO WEIGHT 


It will be observed that limitations as to size alone generally will 
have no bearing upon the question of destruction of or detriment to 
highways and bridges. The size of vehicles and combinations primarily 
raises questions as to public safety, while the weight raises questions as 
to the conservation of the roads. However, the size of vehicles has 
some bearing on the character of the facilities provided, and there 
are features of the regulation of weights which might be viewed as 
involving safety considerations.® 

It is theoretically possible to provide for the regulation of the two 
features in separate acts of legislation and to entrust to different 
administrative bodies the regulation of sizes and of weights. 

The reference to the separability of these features is merely for 
the sake of completeness. The subjects are intimately connected. Con- 
gress might deem it preferable, therefore, to treat them together in the 
legislation, if any, which it may consider on the subject. 


VII. ‘‘Jomvt’’ Feperau-StaTe ACTION AS ALTERNATIVE 


The peculiar interests of the States in legislation of the kind here 
under discussion suggests mention of the possibility of further extending 
the principle of joint action by the Federal and State governments. The 
fact that legislation of the kind is of the type in which the State 
possesses powers until the National Government enters the field would 
facilitate legislation upon this principle. A precedent for action along 
this line is contained in the recent amendments to the Interstate 
Commerce Act, Part II, concerning the regulation of transportation 
by motor vehicle which is physically wholly within a single State but 
which is legally transportation in interstate commerce. The amend- 
ment provides for the withdrawal upon its own motion of the Federal 
Government from a field into which the Act of Congress had authorized 
national entrance. This withdrawal is accomplished by granting the 
administrative body charged with such regulation power to issue certifi- 
cates of exemption under a finding of the existence of conditions 
making it unnecessary as a part of the national policy to bring such 
transportation within the field. The possible legislation here under 
consideration might be considered in the same light. The Federal 
agency would possess the power to determine whether the national 
interest requires the application of the Federal law, thus insuring the 
application of the Act to the full necessity of the National Government, 
but could leave to the State those portions of regulation in which no 
National interest justifies the entry of the Government into the field. 
Thus there would be provided flexibility in the entry into and the 
withdrawal from the field as changing conditions warrant. This pos- 
sible form of legislation is mentioned to complete the discussion of legal 
issues, without conclusion as to its desirability from the point of view of 
public policy. 





®See report No. 3 in this series, pp. 76 ff. 
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VIII. FeperaL REGULATION OF PRIVATELY- 
OwNED FActiLities 


All of the foregoing discussion has related primarily to publicly- 
owned road and bridge facilities. A considerable number of privately- 
owned, toll-supported bridges are found on the different road systems. 
Some are known to be of modest standards of construction. Instances 
of this kind are, of course, found most commonly on the roads of lesser 
traffic importance. The question to be considered is, in effect, whether 
the Federal Government has the power to enact legislation which might 
lead to the destruction or abandonment of such facilities. 

There is, of course, the obvious fact that no user will knowingly 
assume the risk of collapse of a bridge structure. Such being the case 
and with proper posting, bridges would not, as a practical matter, be 
used beyond their capacities. In other cases, however, there may be 
a reasonable difference of opinion as to the supporting power of the 
facilities and as to the wisdom of allowing vehicles of given sizes to go 
over them. In all cases involving privately-owned facilities there is the 
consideration that the exercise of Federal regulatory power is subject 
to the limitations imposed by the extent of the dedication to public 
use. A regulation which would otherwise be reasonable can not have 
the effect of a taking of private property without due process of law. 
The facts respecting the extent of dedication are more clearly discernible 
in the case of privately-owned than in that of publicly-owned facilities. 


IX. ConcLUsIONS 


The foregoing discussions justify the following conclusions: 

If need exists for Federal regulation on the subject of sizes and 
weights, Congress possesses power under the commerce clause of the 
Constitution to enact legislation providing for reasonable regulation. 
It is within the power of Congress to authorize the administrative body 
or bodies charged with the enforcement and administration of the law 
to exempt from its application some of the facilities or roads otherwise 
subject to the provisions of the Act, and such facilities and roads so 
exempt are subject to the regulation of the State in which they lie. 





Chairman Eastman Discusses Freight Rates 


Chairman Eastman of the I. C. C., in an address before The Asso- 
ciated Traffic Clubs of America, at Philadelphia, on October 22, discussed 
interterritorial freight rates and competitive rates between different 
forms of transportation. 

As to interterritorial freight rates, he said, in part: 

‘*Much of the outery comes from sources, some of them with a 
political coloration, which are not altogether well-informed in regard to 
freight rates. There are things which they overlook or obscure but which 
should be kept in mind. I do earnestly hope that the traffic men of the 
country, who are well informed in regard to freight rates, will do their 
best to take and keep this controversy out of the realm of politics. It 
has on both sides got into this realm, where it does not belong, to an 
extent which is distinctly dangerous.’’ 

With respect to competitive rates he said, in part: 

It seems clear that in regulating this competitive rate situation the 
Commission most certainly ought to prevent any carrier from hauling 
traffic at an out-of-pocket loss. This is a danger which is most likely to 
arise in the case of the railroads, because their operations are so exten- 
sive that such a loss can be sustained on a minor portion of their business 
without the same financial peril as a carrier with much less extensive 
operations would ineur. The rates on less-than-carload traffic particu- 
larly require close examination in this connection. 

The case is not so clear with respect to rates which yield, if anything, 
only a margin over so-called out-of-pocket cost. The railroads have from 
the beginning made such rates when competition required, and both 
motor carriers and water carriers have done likewise on occasion. Out- 
of-pocket cost, however, is a very shifting and elusive thing, and it may 
easily be underestimated, particularly if the traffic in question grows in 
volume. In my judgment such rates are dangerous and merit the closest 
scrutiny. I am not yet prepared to say that they should never be allowed, 
but certainly it is clear that if railroads are permitted to make them, 
similar opportunities must be afforded to the other types of carriers.’’ 
*#* 


On the other hand there is a feeling on the part of many, and I think 
it is to be found particularly among the motor carriers, that the present 
tendency, caused by competition, is to eliminate gradually from rate 
making consideration of the value of the service, and that this is a ten- 
deney which can and should be checked by the Commission. Giving 
weight to the value of the service is like adjusting taxation to the ability 
to pay. It has been a time-honored principle in the making of railroad 
freight rates all over the world, and apparently with good results. If 
this principle is to be enforced in the face of competition, however, it 
will be necessary to prescribe minimum rates which in many instances 
will be well above the cost of service, and also to fix at this high level 
some relationship between the rates of competing types of carriers, either 
one of parity or otherwise. Plainly this will require a high standard of 
knowledge and wisdom on the part of the Commission, and it will produce 
rates which are likely to encourage private carriage considerably. Yet 
the idea should not, I think, be dismissed from consideration. 
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Status of Public Stock Yard Companies 


In Ex Parte No. 127—Status of Public Stock Yards Companies, 
the I. C. C. has made public the report proposed by Examiners Carter 
and Haden, in which they recommend that the Commission find: 

1. That the St. Paul Union Stock Yards Company, West Philadel- 
phia Stock Yard Company, Pittsburgh Joint Stock Yards Company, The 
Denver Union Stock Yard Company, Portland Union Stock Yards Com- 
pany, Union Stock Yards Company of Seattle, South San Francisco 
Union Stockyards Company, San Francisco and Stockton, Calif., Los 
Angeles Union Stock Yards Company, The Cincinnati Union Stock 
Yard Company, Bourbon Stock Yard Company, The Jersey City Stock 
Yards Company, Livestock Terminal Service Company, and Fort Worth 
Livestock Handling Company, are common carriers by railroad subject 
to the act, and that they should publish and file with the Commission 
tariffs containing loading and unloading charges. 

2. That the New York Central Railroad Company and the Michigan 
Central Railroad Company, which respectively own and operate public 
stockyards at Buffalo, New York, and Detroit, Michigan, should file tariffs 
with the Commission containing the charges for loading and unloading 
livestock at their respective stockyards. 

3. That the St. Louis National Stock Yards and the Cleveland 
Union Stock Yards Company prior to June 1, 1940, were common ear- 
riers by railroad and as such should have published and filed with the 
Commission tariffs containing loading and unloading charges. 

4. That the Union Stock Yards Company of Omaha, The Sioux City 
Stock Yards Company, Brighton Stock Yards Company, Union Stock 
Yard and Market Company, Incorporated, Kansas City Stockyards Com- 
pany of Maine, St. Louis National Stock Yards, Cleveland Union Stock 
Yards Company, and Fort Worth Stock Yards Company are not common 
earriers by railroad subject to the act. Proceedings discontinued as to 
those companies. 

5. That the Newark Stock Yards and the New England Stock 
Yards, which were formerly operated as public stockyards, were deposted 
as such by the Secretary of Agriculture by orders dated February 26, 
1940. The proceedings as to those stockyards discontinued. 





Freight Forwarding Investigation 


In Docket No. 27365—Freight Forwarding Investigation, Examiner 
Trezise has recommended that the I. C. C. modify its finding in the 
original report [229 I. C. C. 201, 236-237] that certain respondents vio- 
lated Sections 2, 3 and 6 of the Interstate Commerce Act, by charging 
forwarders less than the cost of the services in loading and unloading 
earload freight. 
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Signal Devices 


Division 3 of the I. C. C. has granted the petition of the Chicago, 
Indianapolis & Louisville Railroad Company for approval of modification 
of automatic block signal system on its line. 

The petition of the Milwaukee for approval of installation of auto- 
matic interlocking plant in lieu of mechanical interlocking plant with 
derails and changes in automatic block signal system at its crossing with 
the Chicago and Northwestern at Slater, Iowa has been granted. 

The Pennsylvania Railroad Company has obtained approval of modi- 
fication of signal facilities involving additions to centralized traffic con- 
trol system, additional wayside and automatic cab signals, and discon- 
tinuance of manual block system on a portion of its line between Colum- 
bia, Pennsylvania and Perryville, Maryland. 

The petition of the Texas & New Orleans Railroad Company for ap- 
proval of proposed modifications of the automatic block signal system on 
its line between Avondale and Lafayette, Louisiana, has been denied. 





Ore Dock Workers at Superior, Wisconsin 


The I. C. C. has reopened Ex Parte No. 72, so far as it relates to Ore 
dock workers at Superior, Wisconsin, and will hear reargument, re- 
quested by the Brotherhood of Railway and Steamship Clerks. The case 
involves the status of the dock workers as ‘‘employees’’ under the Rail- 
way Labor Act. 





Adams Lumber Case Reported 


Examiner A. 8. Worthington of the I. C. C. has released report and 
recommendations in Docket 27983, Adams Lumber Co. v. A. C. & Y. Rail- 
way Co. His recommendations are that rates on coal, briquettes and coke 
from various interstate origins to destinations in Nebraska, Colorado, 
South Dakota and Iowa are not unreasonable. He also finds nothing un- 
reasonable or unlawful in the rules for the deduction of moisture content 
on de-watered coal, for door boards on shipments of coal in box cars, and 
for reweighing shipments of coal at destinations. His further recom- 
mendations are that the present rates on coal from Claremore, Oklahoma 
to Sioux City, Iowa are and will be unduly prejudicial to the extent they 
exceed by more than 50 cents per net ton the rates contemporaneously 
applicable to Omaha, Nebr.; further, that the rates on nut coal from 
Illinois, Missouri and Kansas origins to Omaha are and will be unduly 
prejudicial to the extent they exceed those contemporaneously applicable 
to Council Bluffs, Iowa. No awards of reparation are recommended. 
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Charges For Protective Service to Perishable Freight 


In Docket 20769—Charges for Protective Service to Perishable 
Freight, the I. C. C., upon further hearing, has found that, with some 
modifications as indicated in the report, the charges for refrigeration 
services found reasonable in its prior report [215 I. C. C. 684], for appli- 
cation to traffic subject to Section 4 of the Perishable Protective Tariff 
are and for the future will be reasonable and otherwise lawful. 





Contracts For Protective Services 


Division 3 of the I. C. C. has issued an order directing all common 
carriers by railroad and express companies subject to Part I of the Inter- 
state Commerce Act to file with the Commission on or before December 1, 
1940 five copies of all currently operative contracts, agreements, or writ- 
ten arrangements under which is furnished to or on behalf of such rail- 
roads or express companies protective service against heat or cold to 
property transported or to be transported in interstate or foreign com- 
merce. Where such service has been furnished pursuant to an unwritten 
contract, the arrangement must be covered by a written contract and 
copies filed with the Commission. The Commission must be informed on or 
before March 15, 1941 which of the contracts are to remain in effect on 
and after April 1, 1941. Amendments to contracts must be filed with 


the Commission not later than March 15, 1941. In each instance five 


copies of the contracts must be filed, and one of the copies must be veri- 
fied. 





Elevator Starters and Operators and Information Clerks 
Held ‘“‘Employees”’ 


Division 3 of the I. C. C. has issued an order holding that elevator 
starters, elevator operators, and information clerks in the Hudson Term- 
inal Buildings of the Hudson & Manhattan Railroad Company are ‘‘em- 
ployees’’ as that term is used in Section 1 of the Railway Labor Act. 





Packing Sheds and Facilities (Texas and Louisiana) 


In Ex Parte 104—Part VII—Packing Sheds and Facilities (Texas 
and Louisiana), Examiner Mattingly has recommended that the Com- 
mission find that the failure of the respondents in certain instances to 
charge any rental, for the use by fruit and vegetable shippers of their 
packing sheds and similar facilities in Texas and Louisiana, is unlawful 
and a violation of Section 6(7) of the Interstate Commerce Act. He pro- 
poses that the Commission adopt certain general principles for the col- 
lection of proper rentals for the future. 
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Warehousing and Storage at Port of New York 


The I. C. C., on further hearing, has affirmed its prior report [216 
I. C. C. 291] finding that the Erie Railroad Company subsidizes, grants 
concessions to and assumes a portion of the cost of conducting the com- 
mercial operations of the Seaboard Terminal and Refrigeration Company 
through leasing arrangements with that company, and that such leasing 
arrangements an the rental rates paid thereunder give undue and un- 
reasonable preference and advantage to the Seaboard Terminal and 
Refrigeration Company, work unjust discrimination and undue and 
unreasonable prejudice and disadvantage to competing warehouse com- 
panies, and departures from the Erie’s published tariff rates in violation 
of sections 2, 3 and 6 of the Interstate Commerce Act. The respondent 
is directed to cease and desist from such violations. 





Sioux City Terminal Railway Switching 


Upon reconsideration, the I. C. C. has modified one of its findings in 
its prior report in I & S Docket No. 4419—Sioux City Railway Terminal 
Switching [241, I. C. C. 53]. 

With respect to the maintenance of tracks in plant areas, the revised 
finding reads as follows: 

‘We further find that under efficient and economical management 
respondent would not provide and maintain within the plant areas of 
Cudahy and Armour private sidings for the loading and unloading of the 
traffic of those shippers; that to do so is a device for refunding or remit- 
ting a portion of the tariff charges and an extension of privileges or 
facilities not authorized in the line-haul tariffs and for which no com- 
pensation is included in the line-haul rates, in contravention of section 
6(7) of the Interstate Commerce Act.’’ 

With this modification of its findings, the Commission affirmed its 
prior decision. 





Switching and Weighing Allowances of Ft. Smith & Van Buren 
Railway 


Calling attention to the fact that it appears that the Ft. Smith & 
Van Buren Railway is paying switching and weighing allowances to a 
partnership operating a private track about 414 miles long and serving 
nine coal mines, eight of which are on land owned by the partnership 
and leased by the partnership to mine operators, and that the Railway 
has no right, by contract or otherwise, to operate its power over the tracks 
of the partnership, and that the partnership is receiving a royalty for 
coal mined on the lands in question and shipped over its private tracks, 
the I. C. C. has, on its own motion, instituted an investigation to de- 
termine whether the practices involved are unlawful, and what reason- 
- — if any, may be paid. The proceeding has been docketed 
a No. 71. 
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Class Rate Investigation 


A conference of those interested in Dockets Nos. 28300, 28310 and 
MC-150, generally known as the Commission’s General Classification and 
Class Rate Investigation, was held in Chicago on October’ 28 and 29, 
This conference, in the nature of a prehearing conference, was attended 
by Commissioners Aitchison, Alldredge, and Splawn, members of Divi- 
sion 2, and Examiners Carter and Kobel. A number of State commis- 
sioners were also present. . Much consideration was given to the subject 
of what kind of traffie study, if any, the Commission should require 
from the carriers. The railroads expressed the view that existing statis. 
ties should be sufficient, for the present at least. No definite conclusions 
were reached. 





Grain Rates to Illinois Points 


Tariffs proposing certain increases in rates on grain, grain products 
and related articles, carloads, from Missouri to Chicago and Peoria, 
Tilinois, filed by Agent Peel, have been suspended. Division 2, in I. & S., 
Docket 4839, has set the matter for hearing December 19, 1940 at St. 
Louis, Missouri, before Examiner McGrath. 





Shippers’ Advisory Boards Association Meeting 


The National Association of Shippers’ Advisory Boards in a resolu- 
tion adopted at its meeting in Chicago recently went on record as oppos- 
ing permanently any action that might subject the Interstate Commerce 
Commission to political influence. The resolution opposed any reorga- 
nization for the I. C. C. that ‘‘ will permit the injection of politics, unduly 
restrict the regulatory powers or otherwise impair the Commission’s 
efficiency or endanger the characteristics which have distinguished it 
during the last half century.”’ 

The Advisory Boards also adopted a resolution opposing any legis- 
lation which would limit practice before the Interstate Commerce Com- 
mission to attorneys at law and urged that such right be accorded to per- 
sons qualified by experience and knowledge of transportation although 
not licensed attorneys. 





Special Car Order For Fifty-Foot Box Cars 


The Car Service Division of the Association of American Railroads 
has issued Special Car Order No. 42, dated October 24, 1940, effective at 
once, and applying to fifty-foot box cars, type XA and XAF, with end 
doors 8’ 6” or wider, applicable to ownerships and series as listed in the 
order. These cars may be used for loading only with freight requiring 
the use of end doors, and in the absence of such loading, must be returned 
promptly to owners empty in home route, with certain exceptions as 
stated in the order. The order is directed to all railroads. 
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Consolidated Freight Classification No. 14 Distributed 


Consolidated Freight Classification No. 14, canceling No. 13, has 
recently been distributed by the Consolidated Freight Classification 
Committee. The rules in the classification have been transferred to the 
back portion of the book; the package descriptions likewise appearing in 
the back of the book are printed on blue paper and the general index of 
commodities contained in the front of the volume is printed on green 

aper. 

’ Chairman Greenly advised that a careful check is being made to 
locate any errors or omissions, and corrections will be taken care of in a 
supplement that will be issued to take effect the same date as the new 
classification, namely, December 31, 1940. 





Acquisition Applications 


The I. C. C. has released revised regulations as to the form and con- 
tent of applications for authority to acquire the properties of another 
carrier. 





Seaboard Air Line Railroad Company Equipment Certificates 


Division 4 of the I. C. C. has authorized the Seaboard Air Line Rail- 
way to assume obligation and liability in respect of not execeding $1,120,- 
000 of Seaboard Air Line Railway Equipment Trust Certificates to be 
issued to the Girard Trust Company, and sold at par and accrued divi- 
dends to the R. F. C., in connection with the purchase of passenger train 
equipment, hopper-bottom cement cars, and a streamlined Diesel passen- 
ger locomotive. 





Seaboard—Bay Line—Section 210 Loan 


Division 4 of the I. C. C. has amended the certificate issued by it on 
April 17, 1922 authorizing a loan to the Seaboard-Bay Line Company 
under Section 210 of the Transportation Act of 1920, so as to permit the 
substitution of collateral posted for security of that line. 





Union Terminal Railway Company Control 


The Trustee of the Missouri-Pacific Railroad Company has been 
authorized by Division 4 of the I. C. C. to acquire control of the Union 
Terminal Railway Company and the St. Joseph Belt Railway Company 
through ownership of their stock. 
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R. F. C. Loans to Railroads 


As of September 30, 1940 the R. F. C. had loaned railroads $779. 
873,022.06, and had received repayments amounting to $314,511,034.05, 





Wichita Falls and Southern Application 


The supplemental application of the Wichita Falls and Southern 
Railroad Company for authority to continue to operate over a portion of 
the railroad of the Wichita Valley Railway has been assigned for hearing 
on December 4, 1940 at the Hotel Texas, Fort Worth, before Examiner 
Schutrumpf. 





Chicago, Rock Island & Pacific Railway Company Reorganization 


The I. C. C. made public on November 8th its approved plan of re- 
organization for the Chicago, Rock Island & Pacific Railway Company, 
pursuant to Section 77 of the Bankruptey Act. 

The capital structure of the present company as of January 1, 1941, 
the effective date of the plan, exclusive of the Peoria Railway Terminal 
Company (Peoria Terminal Company) bonds, will be composed of trus- 
tees’ certificates, equipment obligations, various issues of mortgage bonds, 
Reconstruction Finance Corporation and bank loans, and certain unse- 
cured claims, all totaling $329,496,785. Interest accrued and unpaid as 
of that date will amount to approximately $94,923,706. The total capi- 
talization, including $128,892,512 of stock, will be about $553,313,003. 
The annual charges on the principal of the total debt will be about 
$13,726,179. 





Chicago & Eastern Illinois Reorganization 


The I. C. C. has authorized the acquisition by the Chicago & East- 
ern Illinois Railroad Company of the property of the Chicago & Eastern 
Illinois Railway Company, so as to effect the plan of reorganization of the 
latter which has been approved by the Commission and the courts. At 
the same time, as a part of the reorganization scheme, the Commission 
authorized the R. F. C. to loan the new company not exceeding $4,933,000, 
and modified previous orders with respect to loans which the R. F. C. 
has previously made to the old company. 





Illinois Central R. F. C. Financing 


Division 4 of the I. C. C. has authorized the R. F. C. to purchase, 
for itself, at a price not in excess of their principal amount and accrued 
interest, not to exceed $11,600,000 of Illinois Central Equipment Trust 
Certificates. 
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Illinois Central R. F. C. Loan 


Division 4 of the I. C. C. has found the Illinois Central Railroad 
Company reasonably to be expected to meet its fixed charges without a 
reduction thereof through judicial reorganization, and has conditionally 
approved a loan to it by the R. F. C. of not to exceed $1,967,000 to pro- 
vide funds for the retirement of bonds of the Vicksburg, Shreveport & 
Pacific Railway Company. 





Chicago, Rock Island & Pacific Railway Equipment Trusts 


The I. C. C. has authorized the Chicago, Rock Island & Pacific Rail- 
way to issue $2,758,000 of Equipment Trust Certificates for the purchase 
of new equipment. 





Southern Railway Equipment Trust Certificates 

The Southern Railway has applied to the I. C. C. for authority to 
issue $3,000,000 of 1% per cent Equipment Trust Certificates for equip- 
ment to be used for two new streamlined trains. The trains will run 
between New York and New Orleans and between Washington and 
Memphis. 

Authority has been granted by Division 4 of the I. C. C. to the 
Southern Railway Company to assume obligation and liability in respect 


of not exceeding $7,300,000 of equipment trust certificates, the proceeds 
of which are to be used for the purchase of new rolling stock. 





Job Protection In Abandonment Cases 
In Finance Docket No. 12643—Pacific Electric Railway Company 
Abandonment, the I. C. C. has denied the petition of the Railway Labor 
Executives Association for re-argument and reconsideration. In this 
case Division 4 of the Commission, by a vote of 2 to 1 declined to attach 
job protection conditions in its order authorizing abandonment. 





Southern Pacific Company Abandonment 
Division 4 of the I. C. C. has authorized the Southern Pacific Com- 
pany to abandon a portion of a branch line of railroad, known as its San 
Jose-Santa Cruz Branch, approximately 15 miles in length, located in 
Santa Clara and Santa Cruz Counties, California. 





Investigation of Railroad Financing 
The Senate Interstate Commerce Committee has released additional 
reports dealing with its investigation into railroad financing. These 
reports concern the Chicago Great Western Railroad Company, Kansas 


City Southern Railroad Company, Chesapeake & Ohio Railway Company 
and the Delaware and Hudson System. 
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Railway Revenues, Expenses and Net Railway Operating Income 


The Bureau of Statistics has issued an advance summary of revenues, 
expenses, and net railway operating income of Class I steam railways for 
September 1940 compared with September 1939. The statement shows 
that in September 1940 freight revenue increased 0.5% as compared 
with the same month in 1939. Passenger revenue decreased 2.8%. ‘Total 
operating revenues increased 0.4%. Railway expenses, taxes and rentals 
increased 4.7%. The net railway operating income for the first nine 
months of 1940 as compared with the first nine months of 1939 shows an 
increase of 23.8%. 





Revenue Freight Loadings 


Loadings of revenue freight for the week ended November 2 totaled 
794,797 cars. This was a decrease of 6,311 cars or eight-tenths of one 
per cent below the corresponding week in 1939 but an increase of 121,- 
830 cars or 18.1 per cent above the same week in 1938. 

Loading of revenue freight for the week of November 2 was a de- 
erease of 42,854 cars or 5.1 per cent below the preceding week. 

Coal loading amounted to 125,305 cars, a decrease of 11,125 cars 
below the preceding week, and a decrease of 29,689 cars below the corre- 
sponding week in 1939. 





Railway Operating Income 


Class I railroads of the United States in the first nine months of 
1940 had a net railway operating income of $440,433,552 which was at 
the annual rate of return of 2.36 per cent on their property investment. 

In the first nine months of 1939, their net railway operating income 
was $355,716,808 or 1.91 per cent on their property investment, and in 
the first nine months of 1930, their net railway operating income was 
$648,115,287 or 3.44 per cent on property investment. 





Steam Railway Accidents 


The Bureau of Statistics of the I. C. C. has issued a preliminary 
statement relating to steam railway accidents in September 1940, show- 
ing three passengers killed during that month in train service accidents 
and 126 passengers injured in train and train service accidents. During 
that month 48 employees were killed and 1,429 employees were injured 
while on duty. 
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Railway Employees 
The Bureau of Statistics of the I. C. C. has issued a preliminary 
statement showing that at the middle of October 1940 the Class I steam 
railways, excluding switching and terminal companies, had 1,072,590 
employees, an increase of 1.59% as compared with the middle of October 
1939, and an increase of .56% as compared with the middle of Septem- 


ber 1940. Railway employment at the middle of October 1940 was 58.4% 
of the 1923-1925 average. 





Railroad Anti-Trust Suit 


Mr. Justice Bailey of the District Court of the United States for the 
District of Columbia heard oral argument on October 24, on the motion 
of the railroads to dismiss the anti-trust suit instituted against the Asso- 
ciation of American Railroads, its officers and members. Briefs are to be 
filed, after which the motion will be taken under advisement. 





State Court Jurisdiction of Discrimination Suits 


In Hewitt v. New York, New Haven & Hartford Railroad Company, 
the New York Court of Appeals, in an opinion written by Chief Justice 
Lehman, has held that a State court has jurisdiction to determine wheth- 
er a railroad unreasonably discriminated against a commission merchant 
in applying regulations regarding the handling of shipments consigned to 
that merchant and his competitors, all of whom lease office and storage 
space from the Railroad, even though the I. C. C. has not previously 
determined that discrimination exists. 

In this ease the Railroad had issued a regulation allotting a certain 
amount of track space at its terminal for the delivery of grapes con- 
signed to the complaining commission merchant and his competitors, and 
notified connecting carriers of an embargo on all shipments of grapes 
except those covered by permits issued by the Railroad. The commission 
merchant sought damages resulting from undue and unreasonable pref- 
erence and advantage given to his competitors in granting permits under 
the embargo. The trial court found that the Railroad had discriminated 
unfairly and unreasonably against the complaining merchant by delay- 
ing or refusing shipments consigned to him and transporting to his com- 
petitors at the railroad terminal cars consigned to them though such 
cars were received from connecting carriers later. 





Trainees to Travel Via Rail and Bus 


The War Department has announced that the Commercial Traffic 
Branch of the Quartermaster General’s office has completed a coordi- 
nated plan for the transportation of trainees from their homes to recep- 
tion centers and to training centers. If the journey extends over a period 
of twelve hours and is scheduled to terminate after midnight, sleeping- 
car accommodations will be provided. Kitchen-cars will be placed in 
each train where large groups are traveling over long distances. Motor 
busses will be used for the shorter journeys. 
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Railroad Reorganizations 


An article under the caption ‘‘ Wiping Out the Equity’’ which ap- 
peared in the Wall Street Journal of November 9, 1940, is quoted below: 


‘*To a layman the decision of Justice Collins in a New York State 
court that the Southern Railway is obligated to continue to pay interest 
on the ‘stock trust certificates’ it issued in 1901 to acquire the stock of 
the Mobile & Ohio Railway appears to present an instance in which truly 
‘the law begins and ends in common sense.’ The Southern Railway is- 
sued the certificates for the purpose of obtaining and exercising control 
of the M. & O. and itself enjoying the benefits of such control. Fora 
number of years it received in dividends on M. & O. stock two to three 
times the amount of interest it was required to pay on the certificates. 
There was then—quite properly—no thought that the Southern Railway’s 
obligation to the certificate holders was measured by its profit on the 
purchase; no more is it now to be extinguished by the Southern’s loss 
through the wiping-out of Mobile & Ohio stock in what amounts to bank- 
ruptcy and reorganization. 

‘*But it is not to be supposed that the management of the Southern 
Railway brought the matter into court for the purpose of escaping a just 
obligation. On the contrary, the directors of the Southern were under 
obligation to all holders of that company’s securities to obtain an au- 
thoritative determination of the status of the M. & O. certificates—in 
other words a judicial determination. If the case is appealed, it will be 
because a completely final determination is required. 

‘The property of the former Mobile & Ohio is now part of the Gulf, 
Mobile & Ohio Railroad. It is not inconceivable that that portion of the 
newly formed ‘system’ may some day contribute to system earnings in 
excess of the fixed charges of the former Mobile & Ohio—that is, that the 
M. & O. equity, now wiped out as far as capitalization is concerned, may 
prove of value to the system ownership. At any rate the necessity and 
the justice of wholly extinguishing the claims of equity owners in rail- 
road reorganization are both open to serious question. If the decision 
of Justice Collins stands, as seems entirely likely, the Southern Railway 
will be permanently committed to the obligation of its M. & O. stock 
purchase, while it will be excluded from any possibility of sharing in 
recovered earning power of the property it bought. 





Mixed Carloads to The West 


The Chicago Journal of Commerce of November 6, 1940, contained 
the following item: 


‘* Action by western railroads on the proposal of leading Chicago 
and Middle Western shippers that the liberalized form of Rule No. 10 
governing mixed carloads be extended through the West must now await 
another hearing on the matter by the Western Traffic Executives Com- 
mittee, it was learned yesterday. 
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‘“‘The proposal to extend the new form of the rule, in effect since 
April 15 in Official and Southern territories, originated in unified pro- 
posals by such large shippers as Sears, Roebuck and Company, Butler 
Brothers, Montgomery Ward and Company, Jewel Tea Company and 
others supported by the Chicago Association of Commerce. 

‘* Advantages of the new form of the rule in permitting the applica- 
tion of carload rates to each commodity within mixed shipments have 
been emphasized for a long time by western shippers, although steps to 
extend the new form of the rule have been bitterly fought by jobbers 
and wholesalers in the West on the ground that the extension would 
seriously hamper their activities. In this they have had the support 
of such organizations as the Omaha Chamber of Commerce. 

‘‘Admitting that the new or liberalized form of the rule would 
benefit the smaller merchant, the opposing groups have claimed that the 
eventual effect would be to eliminate the business of the Western jobber. 

‘‘The proposals were tentatively approved by the Western Trunk 
Line Committee, subject to final action by the Western Traffic Execu- 
tives Committee. Then the matter was transferred to the jurisdiction of 
the Western Association of Railway Executives, and from that hearing 
was referred back to the Western Traffic Executives Committee for fur- 


ther consideration. Action by the group is expected toward the end of 
the present month.’’ 





Transportation of New Automobiles 


The transportation of new automobiles and trucks from factories 
and assembly plants in the United States in the year 1939 is outlined in 
the 1940 issue of ‘‘ Automobile Facts and Figures.”’ 

- Distribution by the various agencies of transportation is shown 
Ow: 


Machines Machines 
Railroad Delivered Shipped By 
Year Carloads Overland Boat 


1938 224,955 1,330,334 151,632 
1939 313,204 1,996,629 208,549 





Assuming that there were four machines in each rail carload in 1939, 
1,252,816 machines moved by rail as compared to the 1,996,629 machines 
that moved overland (truck and drive-away). 





Highway-Railroad Grade-Crossing Eliminations 


The House of Representatives completed Congressional action on 
H. R. 9575, the Federal-Aid Highway Bill, on August 28, and sent it to 
the President for his action. Under this bill, as finally approved, pro- 
vision is made for $20,000,000 for each of the fiscal years 1942 and 1943 


to be used for the elimination of hazards to life at railroad grade- 
crossings. 
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Highway-Grade Crossing Elimination Appropriations 


Representative Wilburn Cartwright, of Oklahoma, Chairman of the 
Committee on Roads of the House of Representatives, on September 10, 
1940 inserted in the Congressional Record a table prepared by the Public 
Roads Administration showing the approximate amounts of grade cross- 
ing funds which will be apportioned to each State under the Hayden. 
Cartwright Act of 1940 [H. R. 9575], for each of the fiscal years 1942 
and 1943. The amounts are as follows: 


Grade 
State Crossings Total 


Alabama .... ........+++- $ 393,000 $2,825,000 
Arizona .... 128,000 1,800,000 
 . 4 * 6 3404s 6 040% 68 340,000 2,337,000 
ree 741,000 5,204,000 
Colorado... 251,000 2,377,000 
Connecticut 166,000 900,000 
Delaware ... 97,000 670,000 
Florida ... 278,000 1,861,000 
Georgia ... 489,000 3,437,000 
Idaho .... 162,000 1,603,000 
Illinois .... 1,030,000 5,782,000 
Indiana ... 506,000 3,355,000 
Iowa .... 546,000 3,525,000 
Kansas .... 504,000 3,546,000 
ee 356,000 2,495,000 
Louisiana ... 310,000 1,998,000 
Maine .... 135,000 1,160,000 
CO ee eee 200,000 1,165,000 
Massachusetts ............ 407,000 2,023,000 
6.4.6 5 oa nee eeweaes 647,000 4,188,000 
Minnesota .... 522,000 3,691,000 
Pee 310,000 2,371,000 
Missouri ... 594,000 4,099,000 
BROMERMR . 2 1 cece 264,000 2,646,000 
I sv ctu op) lyin ech eee a 348,000 2,727,000 
Nevada ... 97,000 1,590,000 
New Hampshire .......... 97,000 670,000 
New Jersey... 390,000 1,943,000 
New Mexico... 166,000 2,050,000 
New York... 1,334,000 7,027,000 
North Carolina ........... 503,000 3,234,000 
WeOCGR TOAMOTR . ww ccc cece 308,000 2,101,000 
Ohio... 833,000 5,041,000 
Oklahoma... 457,000 3,187,000 
Oregon.... 223,000 2,149,000 
Pennsylvania .... .....0-. 6,086,000 
Rhode Island... 670,000 
South Carolina .... ...... 1,859,000 
South Dakota 2,160,000 
Tennessee ... 2,817,000 
Texas... 8,406,000 
Utah... 1,451,000 
Vermont... 670,000 
Virginia... 2,503,000 
i. re i 2,148,000 
a. ere J 1,534,000 
Wisconsin... 3,316,000 
0 Ere 1,602,000 

671,000 

671,000 

722,000 
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Railroad Land Grants 


More than seventy land grant railroads in the United States have 
been informed that they must file a formal release of Federal land grant 
claims with the Secretary of the Interior before certification that they are 
entitled to charge the full applicable commercial rate on Government lad- 
ing as provided for in the recently enacted Transportation Act. 

The Department of the Interior announces that six land grant rail- 
roads already have indicated their intention to take advantage of the 
provisions of the new Act although none of the several land grant roads 
have submitted land grant releases in forms acceptable to the Depart- 
ment under the regulations. While the railroads have until September 
18, 1941 to file such forms of release, the Department emphasizes that 
mere filing of the release does not carry with it the certification to the 
proper rate fixing authorities of permission to put the full rate schedule 
into effect and that all release applications must first be approved by the 
Secretary of the Interior. 





REPRESENTATIVE WARREN BECOMES COMPTROLLER GENERAL 


Representative Lindsay C. Warren of North Carolina has submit- 


ted his resignation as a member of the House of Representatives and 
taken the oath of office as Comptroller General of the United States. 





SECURITIES AND EXCHANGE COMMISSION DECISIONS 
AND REPORTS 


The Securities and Exchange Commission has announced that 
Volume 6, Part 1 of its ‘‘Decisions and Reports’’ containing findings 
and opinions and reports from October 1, 1939 to December 31, 1939, 
has been printed. This volume contains 77 findings and opinions 
and two reports under Section 11 of the Public Utility Holding Com- 
pany Act of 1935, and may be obtained from the Superintendent of 
Documents, United States Government Printing Office, Washington, 
D. C. for 60 cents. 


































Railroad Retirement Act and Related Activities 





Railroad Retirement Board Regulations Amended 





The Railroad Retirement Board has announced an amendment to 
its regulations under the Railroad Retirement Act of 1937, relating par- 
ticularly to creditability of compensation and to computations of annui- 
ties. The Board has also amended its regulations so as to cover the sub- 
ject of acquisition of prior service records. The regulations are being 
distributed to employers by the Railroad Retirement Board. 








Status of Officers as Employees Under Railroad Retirement Act 


The Railroad Retirement Board has ruled that an officer of an em- 
ployer covered by the Railroad Retirement Act may acquire employee 
status under the Act whether or not he is subject to the continuing au- 
thority of the employer to supervise and direct the manner in which he 
performs the functions and duties of his office and whether or not he 
earns compensation for the performance of such functions and duties. 

Any service rendered by an officer of an employer in his capacity as 
such is creditable toward an annuity to which he may become entitled, 
whether or not supervision is exercised over his service, so long as such 
service is rendered for compensation. 





Railroad Retirement Payments 





Retirement payments certified to the Secretary of the Treasury in 
August on all classes of benefits amounted to $9,940,470 according to an- 
nouncement released by the Railroad Retirement Board recently. This 
brings to $328,084,893 the total certified since the beginning of opera- 
tion. Employee annuities in force on August 31, 1940 numbered 108,551 
with a total monthly amount payable of $7,115,058. 








Railroad Retirement Board Appointments 


The Railroad Retirement Board has announced the appointment of 
William A. Murphy, New York regional director, to be acting director of 
employment and claims. Ray R. McCurry is serving as acting regional 
director in Mr. Murphy’s absence. 








Railroad Retirement Board Employment Service 


The Railroad Retirement Board has established in each of its regions 
an employment service to aid unemployed railroad employees in finding 
reemployment. 
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Unemployment Insurance Claims 


The Railroad Retirement Board has announced that Unemployment 
Insurance claims in August averaged 24,240 per week during the four- 
week period ended on August 30, compared with an average of 22,950 in 
July. 





Railroad Retirement Board Annuities and Pensions 


The Railroad Retirement Board on October 31, 1940 had the fol- 
lowing annuities and pensions in force: 








Average Number Total 
Monthly of Monthly 

Description Rate Claims Rates 
Employee Annuities $66.58 110,973 $7,278,048.44 
Employee Annuities 15.04 6 90.21 
Survivor Annuities 32.90 2,484 81,712.57 
Death Benefits 35.76 745 26,639.67 
Permanent Pensions 58.76 33,912 1,992,589.61 
Temporary Pensions 34.36 7 240.54 
Totals 148,127 $9,379,321.04 





Adjustment Board Procedure in Seniority Cases 


The Second Division of the National Railroad Adjustment Board 
has issued its Circular ‘‘B’’, containing preamble and resolutions adopt- 
ed October 24, 1940, reading as follows: 


“WHEREAS, Ofttimes the seniority standing of persons is affected, as a 
result of deciding a specific seniority dispute, who may or may not be mentioned 
in the dispute as submitted to the Division: and 


“WHEREAS, There has been uncertainty as to the proper procedure; and 


“WHEREAS, Experience and knowledge gained seems to require a more 
definite policy, therefore be it 


“RESOLVED, That the Second Division of the National Railroad Adjust- 
ment Board adopt the following as the procedure of the Division when disputes 
involving seniority are docketed by the Division: 


“(1) When request is made for oral hearing by either or both parties 
submitting a case and when a date for hearing is set, all parties who may 
be affected will be advised of date set. 


“(2) When no request is made for an oral hearing by either or both 
parties submitting a case, those who may be affected, not specifically shown 
as being represented, will be advised of the receipt of such dispute and 
notified that the Division will consider and dispose of the dispute in ac- 
cordance with its rules and the Railway Labor Act. 


“RESOLVED FURTHER, That the method of notifying those who may 
be affected shall be: 


“(A) Where the name or names and address of those affected appear 
upon the record, a registered letter from the Secretary of the Division, 
with return receipt requested, will be used as the means of notification. 
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“(B) Where the name or names and address do not appear upon the 
record, the means used to notify those who may be affected will be by 
causing the posting by the carrier of a suitable notice, prepared by the 
Second Division, in shops or yards of the carrier at the point or points 
where the seniority roster involved is applicable. 


“This method of notification to be effective for one (1) year from date 
adopted, unless changed by proper procedure.” 





National Railroad Adjustment Board Cases 


On November 2, 1940 the First Division of the National Railroad 
Adjustment Board had 4,887 cases awaiting decision. The Board had 
heard 527 of these cases, of which 285 are deadlocked. 

The Second Division of the National Railroad Adjustment Board 
has issued a notice stating that when a case is deadlocked all parties who 
may be interested will be so advised, and informed that the case will be 
submitted to a referee when one is selected. 





Carriers Taxing Act Regulations Amended 


The Bureau of Internal Revenue has made public Treasury Deci- 
sion 5017 amending Regulations 100, relating to taxes imposed by the 


Carriers’ Taxing Act of 1937, so as to exclude therefrom employees of 
captive-owned coal mines, in order to make the regulations consistent 
with Public Res. 81—76th Congress. 





Motor Transportation 


By J. Nintan BEatu, Editor 


Sizes and Weights of Motor Vehicles 


Acting pursuant to congressional mandate (Sec. 225, Motor Carrier 
Act, 1935), the I. C. C., in November, 1937, instituted an investigation 
into the widely divergent state laws and regulations covering sizes and 
weights of interstate motor vehicles for the purpose of reporting to Con- 
gress the need for supersedure of the state authority by federal regula- 
tions. Recently, the I. C. C. made public five preliminary reports in the 
matter requesting that parties interested submit comments in writing to 
the Commission by November 25, 1940. It is understood that the Com- 
mission plans to transmit its report to Congress immediately after the 
first of the year. 





Hours of Service of Motor Carrier Employees 


Modification of I. C. C. Safety Regulations—The Commission has 
issued two orders modifying its safety regulations covering hours of 
service : 

Rule 1(d) was modified to permit for-hire carriers to count all 
stops made in any one village, town or city as one stop if the motor 
vehicle is not driven more than 10 miles in such village, town or city. 

Rule 3(a) was modified to exempt therefrom drivers of both private 
and for-hire carriers engaged in retail deliveries during the period from 
December 10 to December 25, both inclusive, of each year. 

Rule 5(a) was modified to exempt therefrom drivers of for-hire 
carriers who operate motor vehicles wholly within a municipality, between 
contiguous municipalities, or within a zone adjacent to and commercially 
a part of such municipality or municipalities. 

The changes in Rules 1(d) and 5(a) as applied to for-hire carriers 
are in line with previous rulings applying to private carrier drivers. 

Jurisdictional question. The Commission still has under consider- 
ation the question of what employees of motor carriers, in addition to 
drivers, have duties affecting safety and are, therefore, exempt from Sec. 
7 of the Fair Labor Standards Act. 

The Examiner’s proposed report is expected about December Ist. 





Transport Company Merger 


The I. C. C. has unanimously turned down the applications of the 
Transport Company to acquire control of 23 eastern motor carriers in 
addition to truck rental firms, terminal and equipment subsidiaries. 
Reason for the denial is not yet known, formal report and order being in 
process of preparation. 
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J. Edward Davey, Chief, Section of Finance, Bureau of Motor Car- 
riers had previously recommended that the merger plan, involving some 
$24,000,000, be substantially approved. 





A. T. A. Annual Convention 


On November 11, 12, 13 and 14, the American Trucking Associations, 
Ine., held its Seventh Annual Meeting in Los Angeles, Calif., with ap- 
proximately 2,000 delegates and guests in attendance. Mr. Ted V. 
Rodgers, President of Rodgers Motor Lines, Inc., was re-elected President 
of A. T. A. 

The convention was addressed by Commissioner John L. Rogers, who 
discussed the changes made in the Motor Carrier Act by the Transporta- 
tion Act of 1940; Mr. Paul T. Truitt, Chairman of the Interdepartmental 
Committee on Interstate Trade Barriers, Department of Commerce, who 
spoke on the effect of trade barriers on the national defense program; 
and Mr. Frederick C. Horner, Consultant to Ralph Budd, Member in 
Charge of Transportation of the National Defense Advisory Commission, 
whose topic was ‘‘Transportation—The Life Line of National Defense.”’ 





Wool Transportation by Motor Vehicle at Boston—Ex Parte MC-25 


Division 3 of the I. C. C. has held that the transportation by motor 
vehicle, for hire, of domestic wool, originating at points outside of Massa- 
chusetts, from the piers of water carriers at Boston to warehouses in the 
Boston switching district is transportation in interstate commerce, but 
that such operations come within the exemptions in Sections 202 (c) 
and 203(b)(8) of the Interstate Commerce Act, Part II. 





Scandrett v. United States 


This case, arising out of the Commission’s order in I. & 8S. 4614, 
‘‘Petroleum Between Washington, Oregon, Idaho and Montana Points”’, 
has reached the Supreme Court of the United States, where probable 
jurisdiction was noted November 12 (No. 448). The Federal District 
Court (32 F. Supp. 995) from which appeal is being taken, held that the 
order of the Commission suspending railroad rates proposing reduction 
of rates for transportation of petroleum products inland from marine 
terminals, upon finding that proposed rates were compensatory but too 
low fairly to apportion traffic between rail lines and river-truck routes, 
was valid. 
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Kentucky Truck Weight Law Sustained 


A statutory three-judge court, sitting at Lexington, Kentucky, has 
sustained the constitutionality of the Kentucky law which limits motor 
trucks operating on the State’s highways to a gross weight of 18,000 
pounds, even though the weight limitation was not applied to buses. 
(Whitney Transfer Co., et al v. Kentucky) 





Extension of Forwarder Date 


The Commission has postponed from October 31st to December 11th 
the effective date of its orders in Ex Parte MC-31 and No. MC-2200 re- 
quiring cancellation of tariffs naming joint rates between forwarding 
companies and motor carriers. 





Motor Truck Loadings 


The volume of revenue freight transported by motor truck during 
September was larger than in any other month this year, according to 
tonnage reports compiled and released recently by the American Truck- 
ing Associations. The September tonnage was 1.9 per cent above August, 
but was 1.3 per cent under the September, 1939, figure. 

Comparable reports were received from 202 motor carriers in 38 
States and the District of Columbia. The reporting carriers transported 
an aggregate of 1,267,929 tons in September, as against 1,243,714 tons in 
August, and 1,283,937 tons in September, 1939. 

The A. T. A. index figure, computed on the basis of the 1936 monthly 
average tonnage of the reporting carriers as representing 100, stood at 
141.77 for September. In August, the index figure was 139.82; in 
September, 1939, it was 143.56. 





Commodities Clause For Motor Transportation Urged 


In an address to the National Wholesale Hardware Association at 
its annual convention in Atlantic City, New Jersey, October 14, Mr. 
F. P. Willette, Manager-Secretary of the Distributors Transportation 
League of Oklahoma City, Oklahoma, urged the adoption of a ‘‘commodi- 
ties clause’? such as has been applied to the railroads since 1908, for 
truck transportation, including both private and for-hire trucks. The 
speaker urged his audience to stick to their own business and keep out 
of the transportation business. He then added, ‘‘and when you all get, 
inevitably, into private trucking, the hour will be tolled for the demise 
of our present system of transportation agencies for hire; the hour will 
be tolled for the usefulness of the Interstate Commerce Act. This sounds 
unpleasant, but gentlemen, we may as well look the truth in the face now 
as to be lulled to sleep by a feeling of false se-urity for the rising menace 
of private truck competition is upon us.”’ 





Water Transportation 


By R. GranvitLE Curry, Editor 


Effective Date of Water Carrier Provisions of 
Transportation Act of 1940 


While no official announcement has been made, inquiries at the Com- 
mission indicate that with the possible exception of the section relating 
to accounts there is little likelihood that it will postpone the effective 
date of the water carrier provisions of the Transportation Act of 1940 
that are otherwise to become effective January 1, 1941. The Commis- 
sion is vested with authority (Section 202) to postpone the effective 
date of these provisions to a time not later than April 1, 1942, but only 
upon a finding that such postponement is ‘‘necessary or desirable in the 
public interest.’’ The provisions which might thus be postponed are 
among the most important in the new act and include those as to appli- 
cations for certificates or permits, the filing of tariffs, the charging of 
reasonable and nonprejudicial rates, and the establishment of through 
rail and water rates and routes. 





Tariff Regulations For Water Carriers 


The Commission’s staff is working on tariff regulations to govern the 
initial filing of tariffs by water carriers under the new act. One of the 
questions being given particular consideration is as to what notice, if any, 
of the initial publication should be required. 





Ex Parte 133, Pittsburgh Barge Line Case 


Replies to the application of the Pittsburgh Barge Line, Inc., in Ex 
Parte 133, for a certificate under the Inland Waterways Act have been 
filed in the form of ‘‘Comments’’ by the American Barge Line Co., Camp- 
bell Transportation Co., Union Barge Line Corp., and Dravo Corp., op- 
posing the application and pointing out that such authority, if desired, 
should be sought by applications filed in due course under the new 
Transportation Act. Replies of interested railroad companies have not 
yet been filed but are due on or before December 1, 1940. 





Appointments to Maritime Commission 


Congressman John J. Dempsey of New Mexico has been appointed 
by the President as a member of the Maritime Commission to succeed 
Rear Admiral Henry A. Wiley. The Senate confirmed Mr. Dempsey’s 
appointment on November 26th. 

The President’s appointment of Commander Harold L. Vickery to 
succeed Commissioner Edward C. Moran, Jr., resigned, has been con- 
firmed by the Senate. 
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Dollar-Matson Agreements Disapproved—Maritime Commission 
Not Debarred From Taking Action 


The Maritime Commission in In the Matter of Dollar-Matson Agree- 
ments, No. 465, reaffirmed, on rehearing, its prior disapproval of the 
agreement between Matson Navigation Company and certain affiliated 
companies, on the one hand, and Dollar Steamship Lines., Inc., Ltd. (now 
American President Lines, Ltd.) and certain affiliated companies, on 
the other hand, as in violation of Section 15 of the Shipping Act, 1916, 
asamended. In its previous report, I U. 8S. M. C. 750, the Commission 
not only disapproved the agreement but entered an order forbidding 
further payments thereunder. On rehearing the Commission concluded 
that its function was either to disapprove or not disapprove the agree- 
ment and that the previous order should, therefore, be amended to elimi- 
nate the prohibition against making further payments under the dis- 
approved order. 

An interesting question was raised by the Matson Line as to the 
jurisdiction of the Commission or the propriety of its acting in the case. 
Matson urged that the Commission was disqualified from acting on the 
agreement by reason of its acquisition of 90 per cent of the stock of the 
American President Lines, Ltd., and because of its interest under the 
operating-differential subsidy agreement, and that a determination by the 
Commission would, therefore, deprive Matson of its property without due 
process of law. The Commission in overruling this contention stated, 
“The interest of the Commission is the interest of the United States, and 
was acquired in furtherance of the purposes’’ expressed in the acts ere- 
ating the Commission. ‘‘Neither the Commission nor any of the Commis- 
sioners has any personal or private interest. * * * The interest of the 
Commission in behalf of the public is not such as to disqualify the Com- 
nission from acting,’’ citing cases. As to the propriety of the Commis- 
sion’s acting, it said ‘‘the refusal of the Commission to act on the grounds 
of a supposed inconsistent interest would result in the agreement being 
without the scope of any affirmative regulation. Disqualification will not 
be permitted to destroy the only tribunal with power in the premises.’’ 
Court cases were cited in support of this conclusion. 





Withdrawal of Steamship Service and Minimum Tonnage 
Restriction 


_ In No. 578, Intercoastal Cancellations and Restrictions, respondent 
Intercoastal steamship lines contended that the Commission was without 
authority to suspend tariffs proposing to cancel direct line and joint 
trough rates for transportation of freight to and from various Pacific 
Coast ports, on the ground that respondents had the right to abandon 
such service. The Commission held that whether such withdrawal was 
permissible under the Act would depend upon whether it would result in 
undue or unreasonable prejudice and disadvantage. Interests of the Port 
of Sacramento contended that the proposed tariffs would cause such un- 
due prejudice and disadvantage. The Commission, however, found 

erwise, pointing out that the transportation conditions prevailing at 
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Sacramento are materially different from those at other ports. Saera- 
mento is ‘‘only accessible to shallow draft vessels * * * whereas the 
competitive ports are accessible to ocean-going vessels and are, there. 
fore, accorded direct service.’’ 

The Commission further found that a proposed minimum tonnage 
requirement of 250 tons for calls at certain Pacific Coast ports was justi- 
fied except as to Richmond, California, which was competitive with other 
points in San Francisco Bay not restricted as to tonnage requirements. 





Rates On Tinplate Tops and Bottoms Found Unreasonable— 
On Cans, Reasonable 


The Commission in No. 545, United Can Company v. Shepard Steam- 
ship Company, found that rates on tinplate tops and bottoms from Phila- 
delphia, Pa., to Los Angeles, California, were unreasonable. The Com- 
mission while stating that complainant’s contention that tinplate ends 
and tinplate sides should be on a rate parity appears to be sound, found 
that a reasonable maximum rate to apply on the commodity in question 
should be higher than the prescribed minimum in Intercoastal Rate Struc- 
ture, 2 U.S. M. C. 285. 

The Commission in No. 562, Acme Novelty Co. v. American Hawaiian 
Steamship Company, found that rates charged on canes from certain 
Atlantic ports to Los Angeles, Calif., were not unreasonable and over- 
ruled complainants contention that these were ‘‘parade canes’’ to be 
used for amusement and should, therefore, be rated as ‘‘toys and games.”’ 
The Commission said, ‘‘It is an established rule in tariff interpretation 
that the terms must be taken in the sense in which they are generally 
understood ang accepted commercially,’’ and under this rule the evi- 
dence does not justify a finding of unreasonableness. 





Cancellation of Service to and From Puerto Rico 


In the absence of any evidence of undue prejudice, the Commission 
In No. 553, Gulf-Puerto Rico Rates via The New York and Porto Rico 
Steamship Company, found that cancellation by this company of service 
from Gulf ports of the United States to Puerto Rico was not unlawful. 





Rates From Grays Harbor, Washington, to Ports In The Orient 


In No. 522, Grays Harbor Pulp & Paper Company v. A. F. Klaveness 
& Co., A/S, et al, the Commission found that rates on printing paper 
from Grays Harbor, Washington, to ports in the Orient, were unduly 
prejudicial and unjustly discriminatory in violation of Sections 16 and 
17 of the Shipping Act. The Commission pointed out, among other 
things, that the defendants ‘‘Have blanketed their rates from Seattle, 
Tacoma, Portland, and other ports on the Pacific Coast but have shown 
no justification for maintaining higher rates from Grays Harbor, Wash- 
ington.’’ : 
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New Automobiles By Water Carriers on the Great Lakes 


The Commission in No. 511, New Automobiles in Interstate Com- 
merce, Stated that it is a common practice on the Great Lakes for com- 
mon carriers by water receiving automobiles for transportation to have 
the actual carriage performed on vessels which they neither own nor 
control. The Commission concluded that the bulk freighters on the Great 
Lakes which do not hold themselves out to serve the public, which have 
no contracts with shippers, and which lease part of their vessel space to 
common carriers subject to the Act are not common carriers as defined 
in the Act, and that transportation of automobiles by them for carriers 
so subject to the Act does not result in violation of the law. Agreements 
among certain of the common carriers for compensation to cover trans- 
portation of automobiles in amounts less than the published tariffs were 
held to be agreements for the apportionment of traffic and cooperative 
working arrangements authorized by Section 15 of the Shipping Act and 
duly approved under that Section. 





Interstate Commerce Commission Order Prescribing Form 
and Contents of Applications For Merger, Acquisition 
of Control, Etc. 


The Interstate Commerce Commission by order, dated October 14, 
1940, has prescribed the form and contents of applications under the 
amended section 5(2), of the Interstate Commerce Act as applicable to 
railroads and other carriers under Part I and to water carriers under 
Part III, in connection with proposed mergers, consolidations, acquisi- 
tions of control, ete. 





Missouri-Pacific and Texas and Pacific Water Carrier Service 


Examiners Hoy and Walsh have, upon further hearing, recom- 
mended that the I. C. C. find: 

1. That the interest of applicants Missouri Pacific and Texas & 
Pacific in Seatrain is such an interest as is contemplated by section 5 
(14) of the act. 

2. That the Missouri Pacific and Texas & Pacific may and do com- 
pete with Seatrain for coastwise and Cuban traffic. 

3. That continuance of the stock interest of applicants Missouri 
Pacific and Texas & Pacific in Seatrain will not prevent the latter from 
being operated in coastwise and Cuban trade in the interest of the public 
and with advantage to the convenience and commerce of the people, and 
that it will not exclude, prevent, or reduce competition on the routes by 
water under consideration. 
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BOOK ON REGULATION OF WATER CARRIERS 


Under the title ‘‘Regulation of Water Carriers Part III, Inter. 
state Commerce Act,’’ Mr. Donald Macleay has written a brief discus- 
sion of the recent water carrier regulation provided for in the Transpor- 
tation Act of 1940. His discussion covers twenty-five pages and to this 
is appended in convenient form a reprint of the provisions of Part III of 
the Interstate Commerce Act together with other provisions relating to 
water carriers. 

The author points out that ‘‘in a brief discussion of this sort’’ it is 
impossible adequately to deal with the many questions which may arise in 
the administration of the law. ‘‘Rather, an attempt has been made to 
present the broad picture of Part III and the immediate demands which 
it will make upon the hitherto unregulated transportation agencies and 
upon the shippers who use their services.’’ 

The discussion includes the application of the law to the various 
types of water carriers, the exemptions provided in the Act, require- 
ments as to certificates and permits, and the meaning of the provisions 
concerning rates and charges. A number of decisions by the Commis- 
sion under the Motor Carrier Act and a few court decisions are cited in 
support of the text. 

Mr. Macleay, the author, is a lawyer of Washington, D. C. His book 
is published by F. Eugene Ackerman, 18 East 41st Street, New York 
City, and Transportation Building, Washington, D. C. The price of the 
book is $2. 


—R. GRANVILLE CurRY. 





Wage and Hour Administration 


“Red Cap” Cases 


The Wage and Hour Division of the Department of Labor has filed 
a motion in the United States Circuit Court of Appeals for the 6th Cir- 
cuit to advance the oral argument in the case of the ‘‘Red Caps’’ against 
the Cincinnati Terminal Company. 

The Wage and Hour Division has filed a motion in the United States 
Circuit Court of Appeals for the 5th Circuit asking leave to file a brief in 
the case of Pickett v. Union Terminal Company of Dallas, Texas. In this 
case the U. S. District Court rendered a judgment against the Terminal 
Company for back wages and liquidated damages to be paid the red caps. 





Bituminous Coal Act of 1937 and 
Related Activities 


Mine Inspection Bill 


On October 24, President Roosevelt sent a letter to House Majority 
leader McCormack urging the enactment of 8. 2420, which provides for 
Federal inspection of coal mines. The bill was passed by the Senate on 
January 18, 1940, but the Committee on Mines and Mining of the House 
of Representatives has failed to take any action on it. A petition to dis- 
charge the Committee from further consideration of the measure now 
contains almost 200 signatures. The rules require 218 signatures before a 
committee can be discharged. 

President Roosevelt said ‘‘we owe it to the miners to take whatever 


steps are practicable and feasible to protect them against any unnecessary 
and avoidable risks.’’ 





Minimum Prices For Bituminous Coal 


The Secretary of the Interior has denied petitions filed by The 


Associated Industries of New York State, Inc., and the Carter Coal Com- 
pany of New York, requesting the suspension of minimum prices and 
marketing rules and regulations established by the Bituminous Coal Divi- 
sion and effective October Ist. The Secretary has declined to reopen the 
proceedings for reconsideration. 

The Bituminous Coal Division has made public a ruling by Director 
Gray to the effect that railroad weights are to be used as the basis for 


determining the quantity of coal sold for shipment entirely or partially 
by rail. 


Bituminous Coal Division Rules of Procedure 


_ The Bituminous Coal Division of the Department of Interior has 
issued new rules of practice and procedure with respect to complaints 
fled charging violations of the Bituminous Coal Code, the Bituminous 
Coal Act of 1937, or regulations issued thereunder. The new rules were 
published in the Federal Register of November 9, 1940. 

































Meetings of Regional Chapters 


Chicago Chapter P 
Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicagu, § son, ¢ 


Illinois. more 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 7 
Rooms of the Palmer House, Chicago. merce 
0 
District of Columbia Chapter ” 

R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams ; 
House, Washington, D. C. oth 
Metropolitan New York Chapter Albe 


Edwin H. Burgess, Chairman, Lehigh Valley Railroad, 143 Lib- 





erty St., New York, N. Y. ams 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) WV. 
J. George Mann, President, Northrup, King & Company, 1500 Jack- § mer 
son St., Minneapolis, Minnesota. 
Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 
Pittsburgh Chapter 
W. F. Schulten, Chairman, G. T. M., Pittsburgh Coal Company, 
Oliver Building, Pittsburgh, Pennsylvania. Mi 
Meets: 7:30 P. M. Last Monday of each month, Board Room, Cham- “ 
ber of Commerce. a 
San Francisco Chapter wh 


T. G. Differding, Chairman, Transportation Department, California 
Railroad Commission, State Building, San Francisco, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 






N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
pe other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). ; 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 Journat). 
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Pittsburgh Region Chapter Meetings 


At the meeting of the Chapter on September 30th, Albert A. Matt- 
son, of the Koppers Company presented an interesting review of the 
more important provisions of the new Transportation Act. 

The subject of practice by non-lawyers before the Interstate Com- 
merce Commission, in connection with the recommendations of commit- 
tees of the American Bar Association was discussed. 


The Chapter met at the William Penn Hotel on Monday, October 
28th and listened to an analysis of the Transportation Act of 1940 by 
Albert A. Mattson. 

The Chapter went on record against any legislation unfavorable to 
Group B (non-lawyer) practitioners. 


On Monday, November 25th, the Chapter was addressed by William 
W. Collin, Jr. on ‘‘Causes Underlying Changes in the Interstate Com- 
merce Act.’’ 


Association Secures New Members Through Efforts of 
Minneapolis Chapter 


Mr. R. C. Volkert, Chairman of the Membership Committee of the 
Minneapolis Regional Chapter, has been very actively engaged in a cam- 
paign to obtain new members for the national Association. As a result 
of the efforts of Mr. Volkert and his committee a number of new mem. 
bers have made application for membership in the past few weeks. 


Annual Meeting of the District of Columbia Chapter 
of The Practitioners Association 


The annual meeting and luncheon of the District of Columbia Chap- 
ter of the Association of Interstate Commerce Commission Practitioners 
was held October 29 at the Hay-Adams House in Washington. 

_ Commissioner J. Monroe Johnson made a brief address on regula- 
ton of water carriers. Chairman Eastman was also present at the meet- 
ing. Officers and members of the Executive Committee were reelected. 
These are: R. Granville Curry, Chairman; John R. Turney, Vice-Chair- 
man, Emory B. Ussery, Secretary-Treasurer; and Edward F. Lacey, 
George H. Muckley, James M. Souby, and Dabney T. Waring, Members 
of the Executive Committee. 

Commissioner Johnson’s address follows : 


A Department of Transportation * 


Hon. J. MoNROE JOHNSON, 
Member of Interstate Commerce Commission 


I undoubtedly should express my appreciation of the invitation your 
President and Secretary personally extended to me to speak to you at 
lunch on a day around the 29th of October, and I do. Of course, we both 
know that the idea was not in the remotest sense that I would have any- 
thing of great interest or unusualness to say, but that it would take a 
long time, in the usual course of events, for us to meet, hear, and see 
each other. 

So I am much pleased at the opportunity to view you collectively at 
a moment of relaxation and at once rather than from time to time to see 
you at the Interstate Commerce Commission sessions in a serious mood 
and, I judge, in tension. 

I am much intrigued and interested in you as a body. Perhaps you 
know, and if you do not, it gives me a great deal of pleasure to tell you, 
that the Interstate Commerce Commission Practitioners are held in high 
esteem in the Commission. The Commission, it seems to me, feels to some 
extent a proprietary interest in you, and, perhaps, that they in some 
way created the practitioners, and of their offspring are inordinately 
proud. I am fully prepared to develop the same feeling towards you. 

My father was a lawyer of some distinction in his day and in his 
state. From my earliest recollection, I was closely associated with the 
legal profession and imbued with their ethics, philosophy, and point of 
view—so much so that it was my father’s desire and my full intention to 
enter that fraternity, but instead I became an engineer, but even as an 
engineer, perhaps because of my childhood associations, throughout my 
practice of engineering, a large part of my work was closely associated 
with lawyers and the courts. 

So, for about forty years, I have looked at legal matters from the 
practitioner’s rather than from the judicial side, and know from a long 
experience that the practitioner considers the courts and the judiciary 
fruits of his own creation, and that without the practitioner, the courts 
and the judiciary would cease and terminate. I have no doubt that the 
judiciary have the same feeling for the lawyers of the Bar that the Com- 
missioners have for the practitioners of the Interstate Commerce Com- 
mission, and that the practitioners of the Interstate Commerce Commis- 
sion feel towards the Commission as do the lawyers towards their judi- 
ciary. Even as a novice Commissioner, I am going to be fair, impartial, 
and above all judicial, and, therefore, agree with both sides of the con- 
troversy, if there be a controversy. I believe firmly that the practi- 
tioners of the Interstate Commerce Commission are as essential to the 
duties of the Commission as is the Commission itself. Neither could 
exist alone. 


* Address delivered at luncheon meeting of District of Columbia Chap- 


ter, Association of I. C. C. Practitioners, Hay-Adams House, Washington, 
D. C., October 29, 1940. 
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Having that conception of your status in matters relating to the 
Interstate Commerce Commission and its affairs, it would be an astound- 
ing presumption for me to undertake to talk to you concerning matters 
of the Commission, to me intricate and troublesome, but concerning which 
you speak readily, fluently, and, sometimes, at great length. 

When I was asked to meet you here at lunch, it was suggested that I 
might advantageously discuss S. 2009. I daresay that every practi- 
timer here knows more about S. 2009 than I, and is familiar in detail 
with the changes wrought thereby in the older legislation. There is 
nothing further from my mind at the present than S. 2009, except to 
remark that perhaps S. 2009 is responsible for my being a member of the 
Interstate Commerce Commission, although several of my friends have, 
at times, advanced other reasons therefor. 

§. 2009 brings for regulation to the Commission carriers by water. 
When Assistant Secretary of Commerce, I had under my supervision, 
among other things, Navigation and Steamboat Inspection, Bureau of 
Lighthouses, the Coast and Geodetic Survey, United States Shipping 
Board Bureau, and the United States Shipping Board Merchant Fleet 
Corporation, and the Inland Waterways Corporation. Five years of ex- 
perience in water to that extent gives one some knowledge of marine mat- 
ters. I was told by the President himself, when he offered me an appoint- 
ment to the Commission, that he was doing so because of the experience I 
had had in marine matters in the Department of Commerce, and he was 
good enough to say at the same time that I had met with some meed of 
success, 

I have no doubt that you are fully informed and know that the 
water interests, especially the inland waterway crowd, were opposed to 
the bill unless certain safeguarding amendments were included. At the 
time of my conversation with the President, these amendments had been 
omitted and the bill was in conference. I frankly told the President 
that, while I knew that he favored the passage of the bill, I was opposed 
toit. He then said all the more he’d like me to accept the appointment. 

Anyway, the water carriers are now in the Interstate Commerce 
Commission, and you practitioners will begin to welcome into your 
body ‘‘sea lawyers’’ and will have to begin familiarizing yourselves with 
the United States Navigation and Shipping Laws, compared to which the 
laws and regulations governing other forms of transportation are an 
open book of utmost simplicity and clarity. Some of the maritime laws 
and usages, I feel confident, have come down to us, without amendment, 
from Noah of the Ark himself. 

That there is nothing of more importance to American shipping 
than a revision and modernization of the Navigation and Shipping Laws 
is the opinion of everyone remotely concerned, including Congress, the 
tourts, all regulating bodies, and the shippers themselves. That work of 
revision is being prepared by the Maritime Commission and has for some 
tme been momentarily expected to issue for the consideration of 
Congress. 

While I was opposed to S. 2009 as finally passed, I was highly in 
favor of it with certain amendments that were omitted, for I have always 
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been enthusiastically in favor of common control of all transportation for 
the United States. 

Very recently I made a speech to the Mississippi Valley Association 
on the subject of coordination and unification of American transporta- 
tion, which demands for realization a Department of Transportation. 

This is not an original idea of mine, nor is it a novel one. William 
Sulzer of New York advocated a Department of Transportation in 1910, 
Constantly since then statesmen, military men, associations, transporta- 
tion organizations, and, in 1938, President Roosevelt in his message to 
Congress have urged a Department of Transportation. 

Nowhere on earth has transportation developed into such an eff- 
cient agency as here in the United States, and nowhere else are found in 
combination such huge production and consumption in connection with 
such vast distances as here in America. This efficiency of American 
transportation has been reached through many difficulties, one of which, 
and perhaps not the least, and that may be remedied, is the multifarious 
agencies of Government, uncoordinated, having to do with transportation. 

In 1937, there were involving regulation, operation, and promotion 
of transportation, twelve separate governmental agencies in seven dif- 
ferent departments, nine independent agencies, and four corporations, a 
grand total of twenty-five agencies regulating, operating, or promoting 
American transportation. Some improvement since then has been made. 
Much is still needed. For instance, highway transportation still has to 
do with nine governmental agencies. 

To get some quantitative idea of what sort of a creature we handle 
in this heterogeneous manner in America: Transportation within the 
United States operates over 373,000 miles of routes (no ocean, coast- 
wise, or intercoastal included) ; transports annually 262,000,000,000 pas- 
senger miles and 463,000,000,000 ton-miles. The cost in time and trea- 
sure spent in acquiring agencies and instrumentalities of such capacity, 
aside from their absolute necessity, should insure careful governmental 
husbandry, and, when compared to other national activities, all the more 
one is convinced that transportation should be well in the forefront when 
national policies and affairs are considered and decided. 

The annual cost of transportation to the people of the United States 
is, exclusive of private automobile and private truck, about $10,000,- 
000,000. Their tax bill, Federal, state, and local, is about $14,000,000,000. 
Eighty percent of this tax bill is paid by 50 percent of the people, or 
conversely 50 percent of the people pay only about 20 percent of the 
total taxes. The average man perhaps pays more for his transportation 
than for his taxes. It is rather certain that he pays more for transporta- 
tion than for Federal tax; yet how we howl about taxes and other fiscal 
matters. The national income from transportation is only about 2 per- 
cent less than the national income from agriculture, yet both the fiscal 
and agricultural interests are represented by Departments with Secre- 
taries members of the Cabinet. 

The whole list of governmental departments may with equal credit 
to transportation be compared, and one left at a total loss to under- 
stand this long neglect. One can not conceive the United States as we 
know it existing without the transportation system of America, but if 
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that were in some way possible, think of some of the departments with- 
wut the transportation we have: Where would the War Department be? 
The Post Office Department is wholly transportation! The Navy could 
not even envisage its mission without American transportation on shore 
andat sea. Agriculture would cease entirely without transportation, and 
for what would the Department of Commerce function without trans- 
prtation. Yet every one of these activities is at the cabinet table, has 
its cause represented and championed when discussions of great national 
moment are under consideration. 

There should and must be, even for normal peace time America, a 
Department of Transportation if the people of America are to receive 
the full benefit of the marvelous transportation agencies of the United 
States. 

I have been speaking to you concerning the place of transportation 
in national affairs in normal peace time. Looking at the matter from 
that viewpoint, the Congress in S. 2009 said, among other things, 
“# * * to recognize and preserve the inherent advantages of each 
**#” That can not be done while the ‘‘inherent advantages of each’”’ 
are each regulated, promoted, and administered by several different gov- 
emmental agencies, but may be done when and if all governmental su- 
pervision is brought together under one head and control, preserving, 
of course, the absolute independence of opinion and finding of such a 
body as the Interstate Commerce Commission. 





List of New Members * 


Robert N. Burchmore, (A), 2106 
Field Building, Chicago, Illinois. 
Albert D. Castellini, (A), 1001 Atlas 

Bank Bldg., Cincinnati, Ohio. 

Howard J. Connelly, (A), Traffic 
Dept., Crysler Corporation, 7900 
Joseph Campau Avenue, Detroit, 
Michigan. 

John W. Cross, (A), 540 Invest- 
ment Building, Washington, D. C. 

Francis J. Haley, (A), 33 Rector 
Street, New York, N. Y. 

Burton E. Hughes, (A), 218 First 
National Bank Bldg., Austin, Min- 
hesota. 

Morton Lexow, (A), 70 Fayette Ave- 
nue, Suffern, N. Y. 

George C. Marquardt, (B), Ass’t For- 
eign Frt. Agt., Chesapeake & Ohio 
Ry. Co., 327 South La Salle Street, 
Chicago, Illinois. 


Harry A. Mintz, (B), Tariffs & Div. 
Mer., C. St. P. M. & O. Railway, 
275 East 4th Street, St. Paul, 
Minnesota. 

William Garland O’Barr, (B), Ass’t 
to the Traffic Manager, Pioneer 
Div.—The Flintkote Co., 5500 
South Alameda Street, Vernon, 
California. 

Louis M. Porter, (B), G. T. M., Fruit 
Dispatch Co., Pier 3, North River, 
New York, N. Y. 

Melvin Silverman, (A), 
Street, Boston, Mass. 

Charles A. Thoma, (B), Chief Clerk, 
D. & R. G. Western Railroad, 500 
Fifth Avenue, New York, N. Y. 

Paul C. Wallace, (A), 6 Beacon 
Street, Boston, Massachusetts. 

Joseph H. Walter, (A), 260 South 
Broad Street, Philadelphia, Pa. 


10 State 


Reinstated as Members 


W. Byrd Harris, (B), T. M., Port of 
Corpus Christi, Nueces County 
Navigation District, Corpus Christi, 
Texas. 


-_ 


James W. Stanard, (B), T. M., Cham- 
ber of Commerce, Municipal Docks 
Building, Baton Rouge, Louisiana. 


*Elected to membership in November, 1940. 





Federal Legislation 


By CLARENCE A. MILLER. Editor 


Since the last report on Federal Legislation [7 I. C. C. P. Journat, 
718-722 (September 1940) ] the Congress has been in recess most of the 
time, due to the Election Campaign. However, regular business sessions 
were resumed on November 18, 1940. The following is a summary of the 
action taken since the last report: 





Administrative Law Bill 


By a vote of 27 to 25, the Senate, on November 26th, passed H. R. 
6324—the Logan-Walter Bill, relating to judicial review of regulations 
and decisions of administrative tribunals. This Bill was passed by the 
House on April 21, 1940. The I. C. C. is exempted from its provisions. 
It has been stated that the President will veto this Bill. 





“Deficit” Claims—Section 204, Transportation Act, 1920 
H. R. 10098, amending Section 204 of the Transportation Act 1920, 


so as to redefine the term ‘‘deficit’’ in railway operating income, has been 
passed by the House of Representatives, and was favorably reported by 
the Senate Committee on Interstate Commerce on November 18, 1940, 
with an amendment. It was passed by the Senate on November 26, 1940. 





Regulation of Forwarding Carriers 


H. R. 10398, a substitute for H. R. 10392, designed to take care of 
the emergency precipitated by the I. C. C. in ordering stricken from its 
files certain tariffs filed by freight forwarders establishing joint arrange- 
ments with motor carriers, was passed by the House of Representatives 
on September 30, 1940. 





Investigation of Railroad Financing 


The subcommittee of the Senate Committee on Interstate Commerce 
has had the hearings held before it, from December 7, 1936 to April 11, 
1938, printed in 23 parts. The Committee has issued Senate Report No. 
25—76th Congress, in 20 parts. Additional reports are expected. 

The Committee has also issued Senate Report No. 1182—76th Con- 
gress, in four parts. These deal with railroad consolidations in the 
Eastern Region, from prior to 1920 until 1929. 
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Railroad Retirement Board—Prior Service Records 


S. J. Res. 267, authorizing the Railroad Retirement Board to acquire 
the prior service records of railroad employees, was approved by the 
President on October 8, 1940. 





Railroad Unemployment Insurance Act Amendments 


§. 2920, liberalizing the provisions of the Railroad Unemployment 
Insurance Act, was approved by the President on October 8, 1940. 





Transportation of Convict-Made Goods 


S. 3550, making it unlawful to transport convict-made goods in 
interstate and foreign commerce, was finally enacted when the House 
agreed to the Conference Report on September 11, 1940, and the Senate 
agreed to it on September 20, 1940, following which it was signed by the 
President. 





Transportation of Stolen Animals 


For the second time, the President vetoed a bill providing for the 
punishment of persons transporting stolen animals in interstate com- 
merce. The Bill was S. 3786. 





Bills Introduced In Congress 


By CuarENcE A. Miuier, Editor 


Consolidations of Railroads 


S. 4309—introduced by Senator King of Utah, (by request), on 
August 28, 1940, to prevent the consolidation of any railroad using the 
Moffat Tunnel with any other railroad using such tunnel. 


(Note: Section 7 of the Transportation Act of 1940 completely rewrites Section 5 
of the Interstate Commerce Act with respect to consolidations. 





Regulation of Forwarding Carriers 


H. R. 10392—introduced by Mr. Lea, of California, on August 21, 
1940, to amend Part II of the Interstate Commerce Act (the Motor Car- 
rier Act, 1935), as amended, so as to make certain provisions thereof 
applicable to freight forwarders. 


[Substitute for H. R. 9888.] 


H. R. 10398—introduced by Mr. Lea, of California, on August 22, 
1940, to amend Part II of the Interstate Commerce Act (the Motor Car- 
rier Act, 1935), as amended, so as to make certain provisions thereof ap- 
plicable to freight forwarders. 


[Substitute for H. R. 10392. Designed to take care of emergency precipitated 
by the I. C. C. in ordering stricken from its files certain tariffs filed by freight for- 
warders establishing joint rate arrangements with motor carriers.] 





Motor Carrier Act Amendments 


H. R. 10180—introduced by Mr. Eberharter, of Pennsylvania, on 
July 9, 1940, to amend the Motor Carrier Act of 1935, designated as 
Part II of the Act to regulate commerce, as amended. 


[Would amend §204 (a) (1) so as to have I. C. C. prescribe maximum hours of 
service for all motor carrier employees.] 


S. 4279—introduced by Senator Johnson, of Colorado, on August 
19, 1940, to amend the Motor Carrier Act of 1935, designated as Part Il 
of the Act to regulate Commerce, as amended. 


{Identical with H. R. 10180.) 





National Railroad Adjustment Board 


S. 4375—introduced by Senator Smith of South Carolina, on Sep- 
tember 23, 1940, to amend the Railway Labor Act, approved May 20, 
1926, as amended June 21, 1934, and for other purposes. 
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[This bill, sponsored by The American Short Line Railroad Association, provides 
fora National Railroad Adjustment Board of thirty members, consisting of ten mem- 
bers selected by the railroads, ten selected by the employee organizations, and ten 
appointed by the President. _ 

The Board would be required to conduct its proceedings so as to accord pro- 
cedural due process. It would have power to compel attendance of witnesses and the 
production of books, records, etc. It would also have power to take depositions. 

The bill provides that the Board’s awards shall state findings of fact upon which 
based, and makes the awards subject to judicial review. It also provides that awards 
shall not be retroactive for more than three years from their date.] 





Red Caps 


S. Res. 325—introduced by Senator Barkley of Kentucky (for Mr. 
Thomas of Utah) on October 14, 1940, directing an inquiry into the 
plan for payment of redeaps at railroad stations. 





Railroad Retirement Act—-Amendments 


S. 4411—introduced by Senator Wheeler of Montana, on October 
11, 1940, to provide for crediting military service under the Railroad Re- 
tirement Acts and to repeal sections 625 and 626 of Part II of Title VI 
of the Second Revenue Act of 1940. 





United States Supreme Court Action 
By CuarRENcE A. Mruuer, Editor 


The United States Supreme Court on October 21, handed down 
orders in several cases of interest to our members. 

By granting writs of certiorari, the Court agreed to review the de- 
cisions of the lower courts in the following cases: 


No. 304—Carter Oil Company v. Welker. In this case the lower 
court held that a deed reciting conveyance to a railroad as and for its 
right-of-way of strip of land conveyed fee simple interest, rather than 
easement of use, under the general rule which will be applied in absence 
of contrary decision by State courts. 


No. 384—Breisch v. Central Railroad of New Jersey. In this case it 
was held that a State court decision that an employee of an interstate 
railroad injured in an interstate movement has an action under the 
Federal Safety Appliance Act is not binding on a Federal court, since the 
State court reached its conclusion therein not as a matter of statutory 
construction of the State Workmen’s Compensation Act, but because it 
thought that the proper construction of the Federal Safety Appliance 
Act required this ruling. 

By denying petitions for writs of certiorari the Court declined to re- 
view the decisions of the lower courts in the following cases : 


No. 355—Painter v. Baltimore & Ohio Railroad Company. In this 
case Painter was carpenter. While employed by the Railroad he was in- 
jured when a jack slipped while he was helping move a building contain- 
ing signaling devices used by the Railroad in operation of its trains in 
interstate and intrastate transportation. The lower court held that he 
was not, at the time of the injury, engaged in interstate transportation 
within the meaning of the Federal Employer’s Liability Act. 


No. 403—Thompson v. Wiley. In this case a lower court held that 
a night watchman of a railroad is entitled to recovery, under the Federal 
Employer’s Liability Act, for injuries allegedly sustained when a lump 
of coal fell from a tender and struck him on the head, and that proof that 
a rock found near the place of the accident was slate, like the kind some- 
times found in coal, warranted a finding by the jury that there was negli- 
gence in the operation of the train. 


At its session on October 28, the Court took the following action in 
eases of interest to members of this Association : 

By denying petitions for writs of certiorari, the decisions of the lower 
court were left in effect in the following cases : ; 

No. 407—Montgomery, Ward & Company, Inc. v. Fleming, in which 
the lower court had held that the Administrator of the Wage and Hour 
Division may inspect Wage and Hour records of private corporate em- 
ployers without showing reasonable grounds to believe that an employer 
has violated the Act. It also sustained the validity of a subpena duces 
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teeum of the Administrator commanding the employer to produce spe- 
cifie Wage and Hour records. 


No. 418—Smith v. Mills, in which personal injury judgment against 
a railroad recovered in an action in a State court after the discharge 
of the receiver of the railroad and sale of the property under foreclosure 
decree of the Federal court was held valid by reason of the fact that the 
receiver defended the case. It was also held that the judgment was a lien 
against the railroad property under the provision of the foreclosure 
decree. 


At its Session on November 12, after a recess of two weeks, the 
Court took the following action: 


In No. 448—Scandrett v. United States, probable jurisdiction was 
noted, indicating that the Court will review a decree entered by a statu- 
tory three-judge court dismissing proceedings brought by the trustees 
of the Milwaukee to set aside an order of the I. C. C. requiring the can- 
cellation of certain tariffs filed by the railroads for the purpose of reduc- 
ing rail rates for the transportation of refined petroleum products in 
bulk from marine terminals in Oregon and Washington to destinations in 
those States east of the Cascade Mountains, to points in northern Idaho, 
and to Nelson, British Columbia. 


In Nos. 466 and 467—Gilbert v. Peoria & Eastern Railway Company 
and Ewen v. Peoria & Eastern Railway Company, petitions for writs of 
certiorari were denied, thus leaving in effect an order entered by the 
U.S. District Court approving the reorganization of the Peoria & Eastern 
under the Chandler Railroad Voluntary Adjustment Act. It is of inter- 
est to note that the Supreme Court has declined to review the orders of 
the lower courts in all of the Chandler Act proceedings. 


__ At its Session on November 18, the Court decided a procedural ques- 
tion with respect to the Federal Communications Commission, which is of 
interest to members of this Association. 


In Nos. 39 and 40—Federal Communications Commission v. Colum- 
bia Broadcasting System of California, Inc., and The Associated Broad- 
casters, Inc., respectively, it was held that an order of the Federal Com- 
munications Commission denying application for consent to assignment 
of radio-broadeast station license if not subject to review by the U. S. 
Court of Appeals for the District of Columbia, under Section 402 (b) of 
the Communications Act of 1934, but may be reviewed only by an United 
States District Court, under Section 402 (a) of the Communications Act. 

he opinion, written by Mr. Justice Frankfurter, is as follows: 

‘We brought these two cases here, 310 U. S. 617, because they raise 
questions of importance touching the distribution of judicial authority 
under the Communications Act of 1934. (Act of June 19, 1934, 48 
Stat. 1064, as amended by the Act of June 5, 1936, 49 Stat. 1475, and by 
the Act of May 20, 1937, 50 Stat. 189; 47 U.S. C. § 151 et seq.) 

“Insofar as action of the Federal Communications Commission is 
subject to judicial review, the Act bifurcates access to the lower federal 
courts according to the nature of the subject matter before the Commis- 
sion. Barring the exceptions immediately to be noted, § 402 (a) assimi- 





168 I. C. C. PRACTITIONERS’ JOURNAL 





lates ‘suits to enforce, enjoin, set aside, annul, or suspend any order of 
the Commission under this Act, to the scheme of the Act of October 22, 
1913 (38 Stat. 219), pertaining to judicial review of orders of the Inter. 
state Commerce Commission. Therefore as to the general class of orders 
dealt with by § 402 (a) jurisdiction rests exclusively in the appropriate 
district court, specially constituted, with direct appeal to this Court. Ex. 
cepted from this scheme of jurisdiction is ‘‘any order of the Commis. 
sion granting or refusing an application for a construction permit for a 
radio station, or for a radio station license, or for renewal of an existing 
radio station license, or for modification of an existing radio station li- 
cense, or suspending a radio operator’s license.’’ These five types of 
orders, thus placed beyond the jurisdiction of the district courts, are 
then affirmatively dealt with by § 402 (b). As to them, that provision 
gives an appeal ‘‘from decisions of the Commission to the Court of Ap- 
peals of the District of Columbia,’’ with ultimate resort to this Court 
only upon writ of certiorari. 

Our problem, then, is to apply this scheme of jurisdiction to the sit- 
uation before us. Acting under § 310 (b) of the Communications Act, 
the Commission refused consent to an assignment to the Columbia Broad- 
casting System of California of a radio station license held by the Asso- 
ciated Broadcasters. Columbia and Associated thereupon sought in the 
Court of Appeals for the District review of the Commission’s denial of 
consent. The Commission moved to dismiss the appeals for want of jur- 
isdiction. The court below, with one justice dissenting, denied the mo- 
tions and entertained jurisdiction. 108 F. (2d) 737. 

The crux of the controversy is whether an order of the Commis- 
sion, in the exercise of its authority under § 310 (b), denying consent 
to an assignment of a radio station license is an order ‘‘refusing an 
application . . . for a radio station license,’’ within the meaning of 
§§ 402 (a) and (b). If it is, the court below was seized of jurisdiction. 
If it is not, that court was without it. In the language quoted in the 
margin, Congress has made the choice and it is for us to ascertain it. 


1Sec. 402: “(a) The provisions of the Act of October 22, 1913 (38 Stat. 219), 
relating to the enforcing or setting aside of the orders of the Interstate Commerce 
Commission, are hereby made applicable to suits to enforce, enjoin, set aside, annul, 
or suspend any order of the Commission under this Act (except any order of the 
Commission granting or refusing an application for a construction permit for a radio 
station, or for a radio station license, or for renewal of an existing radio station 
license, or for modification of an existing radio station license, or suspending a radio 
» any ody license) and such suits are hereby authorized to be brought as provided in 
that Act. : 

“(b) An appeal may be taken, in the manner hereinafter provided, from deci- 
sions of the Commission to the Court of Appeals of the District of Columbia in any 
of the following cases: 

By any applicant for a construction permit for a radio station, or for 4 
radio station license, or for renewal of an existing radio station license, or for modifi 
cation of an existing radio station license, whose application is refused by the Com- 
mission. 

“(2) By any other person aggrieved or whose interests are adversely affected by 
any decision of the Commission granting or refusing any such application. ? 

“Q) By any radio operator whose license has been suspended by the Commis 


sion. 
If the assignee is covered § 402 (b) (1) the assignor would be within § 402 (b) (2). 
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Primarily, our task is to read what Congress has written. As a mat- 
ter of common speech, the excepted types of orders which alone can 
come before the Court of Appeals for the District of Columbia do not 
include an order refusing the consent required by § 310 (b). Refusing 
“an application . . . for a radio station license’’ is hardly an apt way to 
characterize refusal to assent to the transfer of such a license from an 
existing holder. Nor is there anything to indicate that the peculiar 
idiom of the industry or of administrative practice has modified the 
meaning that ordinary speech assigns to the language. Instead of assim- 
lating the requirements for transfers to applications for new licenses or 
renewals, the Act as a whole sharply differentiates between them. Dif- 
ferent considerations of policy may govern the granting or withholding 
of licenses from those which pertain to assent to transfers. And Con- 
gress saw fit to fashion different provisions for them. Compare §§ 307, 
308, 309, and 319 with § 310 (b). There are also differences in the formu- 
lated administrative practice for disposing of applications for station 
licenses and requests for consents to transfer. Nor do some similarities 
in treatment make irrelevant the differences. 

A sensible reading of the jurisdictional provisions in the context of 
the substantive provisions to which they relate gives no warrant for deny- 
ing significance to the classification made by Congress between those or- 
ders for which review can only come before the local district courts, and 
those five types of orders, explicitly characterized, which alone can come 
before the Court of Appeals for the District. And an order denying con- 
sent to an application for a transfer is not one of those five, for it is not 
an application for ‘‘a radio station license’’ in any fair intendment of 
that category. 

What thus appears clear from a reading of the Communications Act 
itself is not modified by the collateral materials which have been pressed 
upon us. That both sides invoke the same extrinsic aids, one to fortify 
and the other to nullify the conclusion we have reached, in itself proves 
what dubious light they shed. What was said in Committee Reports and 
some remarks by the proponent of the measure in the Senate are suffi- 
ciently ambiguous, insofar as this narrow issue is concerned, to invite 
mutually destructive dialectic but not strong enough either to strengthen 
or weaken the force of what Congress has enacted. See Sen. Rep. No. 
181, 73d Cong., 2d Sess., pp. 9-10; House Rep. No. 1918, 73d Cong., 2d 
Sess., pp. 49-50; 78 Cong. Rec. 8825-26. This leaves for consideration only 
the bearing of an earlier decision by the Court of Appeals for the District 
on this very question, arising under the predecessor of the Communica- 
tions Act, the Radio Act of 1927, 44 Stat. 1162, as amended, 46 Stat. 844. 
In that Act § 16 covered, for present purposes, the provisions of § 402 
(b) of the Communications Act. Inter alia, it provided for appeals to 
the court below by ‘‘any applicant for a station license.’’ Construing 
that provision, the court below in Pote v. Federal Radio Commission, 67 
F. (2d) 509, held that it was without jurisdiction over an appeal by a 
transferee to whom consent to a transfer had been denied. The present 
§ 402 was adopted after this decision and another decision by the same 
court within this field of jurisdiction (Goss v. Federal Radio Commis- 
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sion, 67 F. (2d) 507) had been presumably brought to the attention of 
Congress. Hearings on 8. 2910, 73d Cong., 2d Sess., pp. 44-45. On the 
one hand it is insisted that, in the light of these circumstances, the con. 
struction in the Pote decision was impliedly enacted by Congress, while 
respondents urge that differences in the provisions regarding the Con- 
mission’s power over consent to transfers destroy the significance of the 
Pote case. But these changes in § 310 (b), which stiffened the control 
of the Commission over transfers, are wholly unrelated to the technical 
question of jurisdiction with which we are now concerned. We are not, 
however, willing to rest decision on any doctrine concerning the implied 
enactment of a judicial construction upon reenactment of a statute. 
The persuasion that lies behind that doctrine is merely one factor in the 
total effort to give fair meaning to language. And so, at the lowest, the 
Pote case certainly does not detract from, but if anything reenforces, the 
construction required by a clear-eyed reading of the statute. 
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